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32 cphll, 1984 (226 o« 1985 1 77 dwla— (350 4id 105 k) <1986 1 19
730 0217 0« 1966 B 28 Awda— (331 Aiud

(2) Dr Charles Chatterjee (Cambridge), (London) University for
Business.
(3) See Dr.Smith & Keenan s. English contract Law: '""Pharmaceutical
Society of Great Britian V. Boots Cash Chemists Ltd (Southern) — price
indication {1952 2. Q R B 795 ".13 Th Edition p 229
M Murray, 5th Edition Contracts I Outline, Pepperdine University
School of Law. Text:" Usually advertisement is a unilateral offer,
which may be withdrawn at any time w/o notice. These advertisements
are not offers, which become contracts. They are invitations for offer of
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sale on terms stated. Usually if offered to public in general a unilateral
offer which can be withdrawn." p14
. RSN Blatl) ) g < Y sk 08 BILY) 8 il 1) gle dana el ), 3 B
2002 a9yl g Acudleal) Adeadl ) 1) 2amd) 2y 5 Asaly o5 gl Al
245 o=
Auctions A plaiy) iy O
S Y Sl el B Bl A Y o e o aal) el ¢ Al (e 99 Balall pali P
STkl S ol cdgde 35y slany eldaad) Jay g <) jal)
"ol e 1979 s ai) ailad) au s ¢ 57 Balall e Al 5 AR et ¥ €
Al sale by auction is complete when the auctioneer so announces by
the fall of the hammer or in other customary manner. Where a bid is
made while the hammer is falling in acceptance of a prior bid the
auctioneer may in his discretion reopen the bidding or declare the
goods sold under the bid on which the hammer was falling " .
) Dr Charles Chatterjee (Cambridge), Law University for Business.
p8Y Giluga s
" O (A 1978 aa gall (Sa ) el 0 gilal) (e 2 228 Balall pali ) (
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A sale by auction is complete when the auctioneer so announces by the
fall of the hammer or in other customary.Without reserve — goods
cannot be withdrawn unless no bid is made within reasonable amount
of time.Such a sale is with reserve unless the goods are in explicit terms
put up without reserve unless the goods are in explicit terms put up
without reserve. In an auction with reserve, the auctioneer may
withdraw the goods at any time until he announced completion of the
sale. In an auction without reserve, after the auctioneer calls for bids
on an article or lot cannot be withdrawn unless no bid is made within a
reasonable time. In either case, a bidder may retract his bid until the
auctioneer’s announcement of completion of the sale, but a bidder’s
retraction does not revive any previous bid.

daglal) (13 ghall al )9 Sl gldall 313 ‘?A AL gAY i) gad): "é}ué ash] ) daaa, 2)3 (
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(3) see R. v. Clarke "GUIDE TO ARTICLE 14 Comparison with
Principles of EuropeanContractLaw(PECLINENGLAND
http://www.cisg.law.pace.edu/cisg/text/peclcomp 14.html The court of
Appeal in Ermigton v Errington [1952] 1 All ER 149 English law —

Smith& Denis Keenan ) ) )
2 Ob A SV SasaY) M) & gaa (e 53 Balall el )

" (The whole consideration reqested by an offer must be given after the
offeree knows of the offer').
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(" Effect of Part Performance without Knowledge of Offer .Unless the
offeror manifests a contrary intention, an offeree who learns of an offer
after he has rendered part of the performance requested by the offer
may accept by completing the requested performance'). )
241 08 (s g a1 i Gl 3300 P ¢
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() John E. Murray,"An Essay on the Formation of Contracts an d
Related Matters under the United Nations Convention on Contracts for
the International Sale of Goods, 8 Journal of Law and Commerce,1988,

www.cisg.law.pace.edu/ cisg/biblio/murray.html.3 e (&l g2 s

30


http://www.cisg.law.pace.edu/

Gl Gaaudl)
Gl glaall s ja S8 Al ddlad) (galudl)
pZ- ayEDN} fNDHOZ HElepDZ ljcDR2d F NFDREpDAF 23
AtleRe fe LER| plEf prasYFEANIEGyIEHT fajraT & \bR (E5@
| GORDENT FOZCH NIECW T 3 HT FaN]  HUEDEGHERNIY | N
ANJBEPYY | FRiEN U H HofT 15Ul ok predilie

31



RpREdIEl FRERZAY DMJGRIN DA EUREID UT NpIPARY JEPIN;
foiZ! Cuce D 3 heepDZLE NGz T HE! udBNpYDYEf  yCHRINGE
-HtCE F& Ul D& DR
b udp] FOA 3 STPUCHINIERDRAIEANYIEGEN] A (DF -1
HifT +sCANFOYFRMILE S NJUIET 3 hEEDNJAIET INJEaR/IET ks
. He fe [EpIPN[BpI A8N]
T INJEdyIES DU FERINS NP diogt Ady'| [ NPORepDY. pat-2
LiohaD¥. DI LZFT NiylEn DDA 3 TE! FIEpRLERPRYS
)2 (EIDZ

LG N U INFEyIE! Sioph? FFENEDNGI T NFDRZrspD 7 Yt - 3
Uz Hel FURalNp GieFaicAdy iBEN[BudEl FNINDESf Tp4IEDRZ
P U&e D ztHRIACS NjdZ

UD¥ DFEDe DN} fORIZ DHE DFHUE pudk ININDEf THHER G- 4
LUN| CaiSFIENaffIE! ay T 3 LfpObEGe EAY & pUll § b Ki©

0 I NS R Erual Ao

RIFFIEREPDZDY fNIDIET 3 80t NRICrepDPRA3 @ iy 4017
DY- dyfes PUhidpia 2 pNjAz Hilide N EEIDY D ZugyfH
.UPT Al T INJEUGEUFUDY 3 NIFFIE b

QUFEN |jche PlakINji EHFEUNpA B Y2 CINFHSHEPF of TRl AtEN]
U F{ NEDEDY UNIERDO e BORN[D [ NFDkZeepDA € T HIENTHE
DAJREf FEEAZ ( HdEDEO NjN] JRIECERZINgHAFK

@l ool aad) 481 8 il i) (e Joall 4y jalane o

Gl gl ¢ gSLAN A gal) 3 ghal) cilia glia M1 A gal) had) ) ild: AaDls g S ae daaf, o )
20 cégl.u e M A:MJ‘J d*\hﬂ\
A gl 3 latl) 3 ghe A lua B A IAl (saluall; B gal) Cillae (A} 2 (b, )2 (
122 ua (Gl pa 0
2002 A 22¢ 0 A AN 3 ladll agie A A gliall ccadl (alaal) 21a )3 (
32



BUNRC\PRUIES fre T 3 ADWY HDiEHgflIERpaEaPAg 24
Uk [E! LiGtCERpY 1 3 UPAERLD Rpa DE21d DiEpl 3 AldpIPUUM N;
UNjRopAEl FE2T IELNG] UNB T 3! NP UDINSY R Ny N j
T SN} T HEN] FT NEDEZDREEN] bt s ayGLE! NLNIRDY 2T IELT) Dl
H & PUEDE e DENLiD Koy EhE NI CDIRY ARy
rEpDF3- U0V pUill DEbvBEre il 3 WeHpZ
DEtINJON3 p0Z CE! avNLikh DY GNYIET 3 ERIERDERS | [ NFDKZ
rp A UFapuDZE LEREYFSLIN | SHERN]f & (EbR@FaD M) D
1 MHEE pT HEREHDAID
oY T 3 fERZEH RET D SdRNDEDY o cUNJErel DN 25
Wy Dj DG U o ENJPNOE LiNpDRYCE'DiE T 83 7 (e
T dstfz pleaciNdy fl pif (INFDMDZUA 211l [ NEDEDRD Np
ROt i DIDSGAIR ATEL SNET 3T NPORUS T 3p0f  NJID 3
LNy | POE®EGT Y NfHINg DZ
Rpe oB7Za pT Db YEp+ D7 NEAEl UNE- 26
ANJEPAET 3 LG5F UFIPZAIALNG NG LEENIDE ONIPIET 3 f UNZ
N ELFIERE NUO ok aff fOZNGREDRI6 D27
. T ciXZDNJEIAN] IEDHIECING DAk D5 TN

Revocability of offer: &3y datty, @)

ca) e gsasd Ssa- 11 10l s AN (e 16 Bala ca Y1 588 ati T €
Juh B 5aA¥) 138 058 Of Ji clldall ) Glag¥) o8 £ sa sl Juag 1), dhad) el Cpal
Sh g g cdie pogay Y Ad) Ada 0 130 )T) slaa¥) 08 B gl Seae Y Al pag- 2,405
Y ¥ o iy O bl J ghnall ca S 13) Y 9 s A ARy kg ) J 5 Basaa B
bl 13 e G pat g 4de £ ga

— 370 Dl 1865 <1696 1 (oad) Cainall (b il AaSas afa alil) dasas pta B €
Ll 862 a2, cakall 1990 6 A1 Ay — 53 4id 2157 okl 2001 1 23 Ada
0a26 0« 1985 17 4wy (350 Ll 105 (mhll 1986 419 duds— 552
730 0217 0« 1966 B 28 dwda— (331 il 32 k), 1984

33



heEpDE 3 f RCEDY ONJDIEB B ES [HXEDRZIPIEANN
cEE DY hd FENagAICIE Y INg DZayaNy udA || [NELUBG  NRHE
o [ NP 3 GNIRIENTE NBHET 3 GIROEEDN] NjPh@EkZi 3
oo Uizt NRIENR DY UFY foi atyE! HAAIRUT NJET 3 RE
* (Lt DRVIAS ap dyfEDE 83
Dzf Uiz OICEDRA] GON NIZSNIE  pyfd DRATHAAIFIFS
kU [ NEDEZrEpDY 3 UNIEASY” hEDHDIZRINFRICHING D2 frecs pyfdZ
(G RN D e Tud Mgz GBI AINIE T DI INE 2
. Ruogyfle

() See Sylvette Guillemard A comparative study of the UNIDROIT
Principles and the Principles of European Contracts and some
dispositions of the CISG applicable to the formation of international
contracts from the perspective of harmonisation of law (2000-2001) .P 8
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3340218 0« 1967 2 § dda— (333 4wl 167 cadall *
(3) 2- La violation d une obligation de renseignements, faute
precontractuelle sanetionne’ sur le terrain de la responsibilite
deltetuelle.art. 1382 c.c ] . Gl g par Baball daaa ag 3, 0
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Carlill v Carbolic R 5 AdY DN IEASHRARHUCELA YEDIN]

THAN] Nj QS T 3 ISR YiEnjofBANSmok Ball Co Ltd
fomv GiiNg CEAT pyDIDR] DEOKZ O] IEDZAIGHDEDZNG| T 4]

Uk IELH UG DEEidAc Lol Di# ! INJE &R NjiH] Didl | Gerya! oy
1968  poff IEpPHEDRNLf /14 B FAU G BRIENILET FIE
hadl 46 45 o 3 p-N3DIZ5O pRGNjaprdics T NI, e
N DZNj 1973 oi pFGhigIE\prUIEpSs DR JRIEDRUEN] (1974

P qrdEPS | FRIIN] FUdIZDY DiRYCENUFYGH HIjy Hiddtf

“{ Pecl) 1998 ,5¥! siall 56 (5310-33
acf tpt 1INJD F NEDZREPDY GNJEah/IEDN Q DY D 2
\bre QN3 f 1pt TACERE Ugyl NjFNAE AHEE pPUEAYY RINg DZ
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) See Paul J. Powers: " Defining the Undefinable: Good Faith and the
United Nations Convention on Contracts for the International Sale of
Goods 1999. p339
@) The Restatement provides A complete catalogue of types of bad
faith is impossible, but the following types are among those which have
been recognized in judicial decisions: evasion of the spirit of the
bargain, lack of diligence and slacking off, willful rendering of
imperfect performance, abuse of a power to specify terms, and
interference with or failure to cooperate in the other party's
erformance .(Paul J. Powers) .p 339.
IDr Charles Chatterjee (Cambridge), electronic communication and
the law .p90
PRINCIPLES OF EUROPEAN CONTRACT LAW:  Lulaiyy ity ©
PECL () »aidly
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100 1 1998 (s diad) (58 sala e 2 BOT Bakal) paii €

'"(1) a party is free to negotiate and is not liable for failure to reach an
agreement. (2) However, a party, which has negotiated or broken off
negotiations contrary to good faith and fair dealing, is liable for the
losses caused to the other party. (3) It is contrary to good faith and fair
dealing, in particular, for a party to enter into or continue negotiations
with no real intention of reaching an agreement with the other party

) Directive 93/13 on Unfair Terms in Consumer Contract Art. 3.1 ".
A contractual term which has not been individually negotiated shall be
regarded as unfair if, contrary to the requirement of good faith, it
causes a significant imbalance in the parties' rights and obligations
arising under the contract, to the detriment of the consumer

®See Good faith Beneral overview precontractual negotaiations Art.
6.1. Member States shall lay down that unfair terms used in a contract
concluded with a consumer by a seller or supplier shall, as provided for
under their national law, not be binding on the consumer. )

150 .00 ¢ o oz Cpal) i daa, o ) €
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ATEE NFDZRING DY pps oz (ROBS0 * (I GNGIERPO pIPNL2 15
DR EREagyFOEES &l FZ BidbN G [T NEDZULE Njt - NBH
gus =ty
HPIT $IERING DEZ fFer! @ atapZHEENDIEDS . Jsall Jens
t DAY | P fOiZI { NFORNeEpDY 3 f RUGH f UDEE 2 AdY
f UNDZLIs AN NJ HERSRIFEAT Ll Y UTTHING DI Z G f LDz
f £ DRAY W RN DZDE ! k DING 1 D U UNP putd D ATHE
|l BT {GhIPDESSSAS FllE

Sl allagl)
Apalall 8 A gnall lSaT andais 48LY) Juie Y dgdil) cilalasy)
| FeriiNgtE ! Il iz ReREMNGPNGT HE! FELEDRuEdZ 35
PO Lo AtFERUiENp! 2 Alap] + I IFIRS|NasAIE UG HiNg D
IO G Ady plIPDEN 2 ODZRANEIEND TSNS ¢ aiHHIELINGEDE
reEpDY 3 HOHIENG HINR D2 e LiddA 3T GHNJEdYIEDNZ Q a2
. | ANEE

Principles of International Commercial Contracts :  djla¥day, ©
‘ ____UNIDROIT Principles ‘¢ (3l
"0l e 2004 (A Asrall 4 gal) 4y jladll 3 gBal) e 2 15 Bakal) 4aid)2 (
""Negotiations in Bad Faith. (1)A party is free to negotiate and is not
liable for failure to reach an agreement. (2) However, a party who
negotiates or breaks off negotiations in bad faith is liable for the losses
caused to the other party. (3) It is bad faith, in particular, for a party to
enter into or continue negotiations when intending not to reach an
agreement with the other party.
O (A0 2004 (2 Adarall A gal) 4y jlail) 3 ghad) (salsa (e 2 15 Balall (&S B (
(A party is free to negotiate and is not liable for failure to reachan "
agreement
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Fa\} e EDRAGE IEYERZING fOZ2 FN3!IEET Sdz1 FYN NpEZ
DNMJEE! FerAldmed 1 30U N ERG R HENTHICQ o
L DIPUINJE &9, QBT f F3 NPT z (B5TGHIEF UINET INE
lfeDe  PNGAT & T HEGNEIEGEN] AlanidD ap LYFEEDE Ui JetN
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e gua gally (3l AN Jilawalle 2 " o e ABUIY) ¢pa 7 Bakall (e ALY 384 (ais ) €
) dalad) JMMJL@.A.\.E.\J cL@AMMPSUJ\JMUAYHJALQJJM‘;\S
(8d 5 gaudail) c_\AUM R ?ISA\ LSJ“‘" csdlaal) 022 Mg g ats Ml&uﬁj ABUETY) Ly cidd
A uau\ uym\ 49‘3&3
2 O oS 1998 aus¥) i) &8 sila (34 2 BOT S al )2 (
"It is contrary to good faith and fair dealing in particular for a party to
enter into or continue negotiations with no real intention of reaching an
agreement with the other party".
a8 Gl aa pa Madladll gl and) ol Bastiall aa¥l A8 1 Gdd Cpuaa, 3 ) €
102 ue <151
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'3 R UEDR 2yGE [ENGE DR AGRERAEDIAIR” ¢ Schlechtriem
UG HING D2 F&(iT ¢ udZ || gl CEDE WFIELT) T 351Gk Mg
DN YN & cUK DA N DELE T 3 6 aNIN o’ D ! BDIN;j Rl
DF Rl ® 3 Lip@s DBRAFY f UNRDEDZEE  NRHEDHBYEsd
NJURZ30Il f UNESH pyf foEaGEAo Y [ Nj U LigPRe(E! ferdz
DDA (BTG Hgs i3 RFAEDRZ4  \GEZDE eI DI il Fedlie
P OdyErFIPY | [T INFIEAR U FipT § nT NE
D27 B01 \GEWDRYR ( \PAEAY | EHFIEDE BIPAIRET S
RAEDZO 5 PUEDSERT Ghitd( Pecl) 1998 1 GNJEIEDN]E Q D7
apfEFRIA + &R Nj ATEE SN 3 LyT NpAYH Db U1 U
Ady \PNT DN} fNhADELJETZ HEI FTNFIEDEN Gever napus
OB U\ONIEDZRBEELT Dalj Uz FNBEE 1 HIEl BNGT DERIE TIFFHE
Nj L§PpZ INFIEUOY \ofe Feh 22 T HENJIsREDRZ4 G frer
. ayfErAFIDAIS 3§58 UFEE

t df F3 DF SIDNIN] T A2 nleIEAY NAF iz DN
afyGe ELEEARY L2 2 DIy Az REAET 3 NofpfIEiG HiNG DIZUND apEDZ
i 40 Az hGRILEDRY (hpT YD 25T G HEIENNEDZAIC AN H
2 801 \WERDIDBI 3 Big(ES ¥ p|d Rugflcud Y INg DD
LGE pyD@DAING DZp+ Dpptt 1998 AGNIEGHEDN]Z @ FDLRZ

2 (See Peter Schlechtriem 'Commentary on the UN Convention on
the International Sale of Goods, Oxford, 1998, Art. 74, n° 10; Bonell,
Vertragsverhandlungen und culpa in contrahendo nach dem Wiener
Kaufrechtsiib ereinkommen, RIW 1990, p. 693

* (See Cecila Carrara and Joachim Kuckenburg: Remarks on the
manner in which the Principles of European Contract Law may be used
to interpret or supplement Article 17 of the CISG "February 2003. p4

i O (S 1998 (raus¥) Sad) 5B salsa e 2 FOT Balall e )5 (BN s * €
However a party who has negotiated or broken off negotiations to

good faith and fair dealing is liable for the party losses caused to the
other."
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1- LINANpGY

ljcoprayk ATMNHINJErElYIES PUEDEA dyEDRNENTRADE
IFEeCSI@kf P2 1980 [V NERERNIY NG 1 HENTHICQ gz
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DIHEYFEUINIC \ORUIEHDY 3 IAIEiE HING DZNDEpNG o

D pOy R PN DR AN Rt N NS hget rshD
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T 3LYNjb DY (F UNJEZY IN DJel & ye2IN § D U NG putdZDfF A TE
D Do PeeCReREDRZ6 K] 3 bl $0 D2 SRy UgHid
$HT YO UBEEl 3¢ 2y IRZ ONIBIET 3 HollEl $HERL I
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® According to Schlechtriem pp.cit Introduction to Arts. 14 -24, no.
6 fn. 36, the possibility to go back to national remedies should be
possible "only in cases where the parties have not been moving towards
a contract through corresponding offer and acceptance. 'Since Arts. 16
and 17 CISG regulate the issue to the exclusion of all other national
rules .
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f NRICAAUs LjdE pT dAiCagyr Layfe f UNJZDE Ut NRIE
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‘ ‘ _ Definite:ds 3l dallly )*(

O (A8 (Rus¥) Al (6 (salia (0 2 20T B3l a15(2)
1- A proposal amounts to an offer if: (a) it is intended to result in a
contract if the other party accepts it, and (b) it contains sufficiently
definite terms to form a contract. 2- An offer may be made to one or
more specific persons or to the public 3- A proposal to supply goods or
services at stated prices made by a professional supplier in a public =
advertisement or a catalogue, or by a display of goods, is presumed tobe
an offer to sell or supply at that price until the stock of goods, or the
supplier's capacity to supply the service, is exhausted.
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hEpt DIZAARICA SFdE TNl L IDUINEEROT 3 ayfE! @ RIS
animus 1 diile! e FEdELH DY pGINj RHIE! oy WBT 3
affIFEhrenZs Nidchat DRAAELE ¢ ¥jetNj ctntrahendi"
aGx PUEPNE plPN] F NEDEbfekl DA HiEl BT HENJUfALE (KDZ
. eI E
DR RO 1j f AU SHICERD Y PIPARY RPN
| 2TINAUGE! FERRIEFNIY f 1pi AHENPO[E! FEERRICEDR2H P 3NfNMIE
Social engagements RYFRULE! FRp(E UFROLIG Ay RidifE
UL 3T 2dA HEN[Domestic agreement Hpe (El FAEpIPN;
? (FNfE 2 TINFErFER IELFEY TS
EE UNGLRCESY apT DiZbF SEAE UNJErERIDING 44
\oipdAsit Ady UNaEpNEBLEFCGPCEDY fGHIEH d20 nIpcayaNH
NEGp D¥ R ErdUIIEDEYdDa JIgRi SRIESH | fis AdY DD
AGH DA NIDVRZ1 £ pRleSNING ai T HEI DHUITENJITET 3
L9 T 3 f FUCEDE (NGRIDREFIC tyf U DIREAYY he pEIRO$)| IE

) Dr Charles Chatterjee LLM (Cambridge):"E- COMMERCE LAW
FOR BUSINESS MANAGERS, , (London), , University FINANCIAL
WORLD Publishing.p 89

Intention to Create Legal Relation : 4jsdaiy dauy @

@ See Predrag Cvetkovik: Remarks on the manner in which the PECL
may be used to interpret or supplement Article 14 CISG", January
2002 p143.
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\ONGT AdY 1981 HGREAITPDEGIERNPY dcPIPAY WY 45
1 s ATpDEDA YEUMUESH T 3peNj® (& pyiE! DV 3 NdEpN]
AIBLT pcDE bRUUGAYY UPE5AE <ua Southworth v. Oliver N[ HIE
. Nl BPNORIEl @z D Ady LN © qyGU @Y ! pE& DEAdY Up | DZ
faNd pLEUG 3npH DL B UBEEafYe Ul G chidik pNGD /|
DH Why@cAy Udit plet pyd B Gaikne iz DIZAY UFEEIT ©
f pYuUDEGD UG pY"f PESH A%y 54F INpjpH DEI NiEEZ
t PYENG L& §igs hGH cpIFEUNJENDH DEZ[5 'k | FNORY]! G
T s A
AdUFEELE pea HEf FIEDZABNDEDS ¢ 3G DAY jipt
f Np D2F PAdEz Ut pyl NIRIEPTFOZDE A npt] D
UNjl GNapY i | DEE A eI GREDZAIRE (s 5@ DZ
nigpd THPZ(f pedy Ljdie pDEs pUEnjal RHdEpANNIBYE 1€
DEG pylEiNG NPT 3! SIS iRz df SALGEAIGRANE! | Fank

dioft Aty SRACE! oy DY pudet  SHEF \oNT GpeDadf t  pylE
HDmE

1991 2 24 Auls (528 4wl 2330 ad) cpdall )1 (

Restatment 25§ " o 5 1981 AU 1) 51 el & gaa (e 25 Bakal) i * ¢
If from a promise, or manifestation of intention, or from the
circumstances existing at the time, the person to whom the promise or
manifestation is addressed knows or has a reason to know that the
person making it does not intent it as an expression of his fixed purpose
until he has given a further expression of assent, he has nto made an

offer.
(3) See Murray:" Contracts I Outline, Pepperdine University School of

Law. Text, Sth Edition p 13.

) CLOUT case No. 330 [Handelsgericht des Kantons St.
GallenSwitzerland S December 1995 fax "ordering" software devices
sufficiently definite notwithstanding failure to mention price .(
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NI SHENDIEEnjop DY, pudiy BT GG AR DR ahyfe!
Udbyd | GEfT | pHFSS Hf il FENEE NjDZHUIEDRE U hE dEEPT feiie
UHE! U G0y ket AIBAO 1 HERIRRIENABEER fe cUkD A HiaN
U@ ke dEhYH gt NNJDERENU Edijoft DN

DA Def Wiz 0 EPS npud T HEUGEAN)Y T 3 UFRIEp P
e pURIN LG DRI YN BRD KT © D2 G 13 pRAIEUSNIZ
UGN 6T Foy a5 1 HIEUGE DZDR B 3NJINGDREDSE! i T HiE
> (RDNAT
bo T FECdioEt YONIT AdY bNJ IEASE T HIEFA YEDEIN
R T YET 3 AglTPDELA YEMNAINEA HEF FrWCET 3 RpoljNJe
Ifs 1 3fN@EN GF T Hi&NjMaryland Supreme Corp. v. Blake Co.
REIEl FApDZre papER dENj| DY Difo YRS T H1IN FU@HIE N
| O )Western Heights Middle School construction (i NP
Ny !RilEhdz pAIEHi 3N NIBa Daniily B pyIEGNLpUGHUR]

sufficiently definie Loty 4t ©
e all (Magial) al il g cilida gliall 3130 (A A SR el gl 1 B g as) ) dana, 3
39 e Gl
Llle o idall 058 O - 11 100 Ao g maall Haad) Bl G 419 Balal) pali P (
Gl bt ddla gl g el Gl (Ao dBad) Jaidi) 1) CAS alad) jiny o CoLS Lale ausally
ST AB AT (e Sy
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f pIEDZABNDEDS T 4] PaifchaZhp) IEYEDEYE LERG
DAT Lg2U@EE byl ppETNET NENGE aff (YRREZNP) IEDR IO
Y ST HEUNN Npy2 INRIDEN|UE IEE T NFDEPNJERT felfe
RNFJREPT pdfe’ haidREhe YNG DIDER O 47
1 zpk0 INDZHUE! FERRIE! udZAljNjNon-fundamental elements
DREARNJERT FEEhEhD2 et A BUDRHUENERCSEYE! @
AlGYE NJRERT FESUNGH DIRGUCDIN ahyIE! HE Y 5 REONIT
I 835G DAY FEIN] pliPl 3 ENIBH DpUEN o &AM NUPT [z
s PUEHDp2 2 DREDIAe EDHZ INJRERT FECA DZPUES 2
? (haps pUDRFGDEDZ! s NjKIFk s pUAIEOREHICENG! NEEDT + N§

14 B2 Ferl 3 paNES ThyFH EaNjf FUCEUNL I SERIEE  pylEay(Bj
UNjl DRKIREUD I EINe DajAldriyd) pDEDE BigEDRZ
| jEDREDRBYTEDy2 IEnR DN FENIGH T FFIEdioRHIELD] NjNjf FEuCE
bHCE! jCUNBAEK ) UNJOhE 5G8 [E ThyFIEDY hERHE TPIEl F§ DEZ
IKU)DE U3 REAEDRES \GERADZ4 \GEE  piyf UND NS
[ gRAcl 3 55 14 DigEDEE  pHFIEbEaP] YE FEEUNGAZ

) Contracts I Outline, Pepperdine University School of Law. Text:
Murray, 5th Edition "Objective test again- question of whether
enforceable contract was made. Contingency — was it a definite
expression of an offer .Description of the goods, quantity, price and
delivery terms are important. "p 15.

" O e Pecl 1998 (nsosY) Lol il saa (00 6 105 5 102 Slslal) pals ¥ €
Article 6:102 In addition to the express terms, a contract may
contain implied terms which stem from . }) the intention of the parties
(b) the nature and purpose of the contract, and §) good faith and fair
dealing '
=Article 6:105 "Unilateral Determination by a Party Where the price
or any other contractual term is to be determined by one party and that
party's determination is grossly ".
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PRYDZEH ! | FEDZN Hogtz t YopED X e[ SN[ D RHUYNT NPIZEN]
IR 3t NT diZhiz 2iEayay AldbUICEAIR! | FEDEEh jop FELAA IS
& PTHENJW +(Erd2N] d& S dog Ul DR HsEDRATHE
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Pz 2Eayay| &1 HERPT YEIFEE!lict y&  pyfedid 49
Ay AFFIEGORIEUD| STEF hGYT I| oG 3Nt N diZ
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1) The UNCITRAL Digest of case law on the United Nations
Convention on the International Sale of Goods
A/CN.9/SER.C/DIGEST/CISG/14 |8 June 2004 |.

M Case No. 106 [Oberster Gerichtshof Austria 10 November 1994 .
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HjcDRY] . f UNPZHIcE NG D G haDEITEE, PUEDIE SSDAEINE boj
Y pyeledop A1 U FiEdopieWd] Ady hEptDZil f DEZ
bepT f UNPZDRIAOE  pyiEl 3 LdjoEt [ I 'R U NAGEEDRN
|FebN] Az pyelene D4 [y 1 SAARNj FdIZ Lajog 11 £1l3
. he2(EDRZ4 P

Gl Y G el die dsa g ade die e jeall 303398 e
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pOP UL Al T INEUGEY  FILUUNEj NINGIEbRHIFSLEDH AHIE
. Lot Ady SERCE! oy Ay f ipH T HEL (1 D§S
| FiQEN] | SEDRAR I py2 [ENB DET pyf BIPARY JEpN;
f FICEDN) DAPNIT D274 \GERZLGPH + D7 G GG YBNHINIE
. 4 g mEDZ

@ Case No. 106 [Oberster Gerichtshof Austria 10 November 1994]
(citing art 2¢ 3/8 see full text of the decision (.

PSee Bezirksgericht [BG] St. Gallen [District Court], 3PZ 97/18 ,
available at  Itfp://cisgw3.law.pace.edu/cases/970703s1.html [<.
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M _DRCAIds GOESY ! 2 (il sR (EDRZ
@Y | PADITIAGE ) Professor Honnold( UNJELBHUEN
Njpye IEAIBRdaZ NfhepT bt DA !l NNAte e puG
aNINDEZA ot YCERy2 IEAIIR @ " \off dioet NEINIGDEDZ. [efeG
retfs Wi Ko pye + ol 3 U] AEDEEIGEIEIGUIEUTE ZdyfEaRyEEl 3N
FOUINITONG 14 YO 3" & fF Ul ] GiioBHELR] 1| FAFaDfNTabyET 3
. NIRDRET [EDEEDZHUCDRYpA €l BT HiEfie 2 DA gl fild?
14 WEKDRANJE\DAET 3 \GpaNEE  NFEr| DAY f FHEDTIHIIF]
N2 reEEND (T JdA HINFdEZ DREdioR | dy’ DR GHig? (EDRZ
! & Ul bt DEZFEJE! N2 g 18t
Professor Allan Farnsworth( LPZRIN] gRELBIENHIN;

1) ie(EDR274 \GWEZDRANIERAET 3 py2 IErd | DZ UNj
pralEbRUE NjNCayfEDMN} " T JREDRIET 31 (il ] DIXECDRYEN]

) see John E. Murray :"An Essay on the Formation of Contracts and

Related Matters under the United Nations Convention on Contracts for
the International Sale of Goods " , 1988 p2 (:lwl) a2 sal),

) See Commentary by Prof. Dr Jur. Dr. S¢ oec Fritz Enderlein Prof .
Dr jur. Dr. Sc. oec. Dietrich Maskow INTERNATIONAL SALES
LAW United Nations Convention on Contracts for the International
Sale of Goods Convention on the Limitation Period in the International
Sale of Goods " 1992 84 0a (Gilw ga
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DZf UaDbEYESIRZHEF dyfEDRASHHOZLEUIEDIH DF &8
19 ! ( LgeBhoaiDed GiayflErg af +F DLl RUlig (3 baULELT
D 3pNj* NGBS D Wl i IERDEDA DAt pY DK
RN Lgea fpt )55 ( YD (f RlCEnNENAdEERIEDRER U2 I
3| Al SREN INj 2 NGreT pye IEapEli !l &anier oY !
B5 (\WEER)14  ( \WERDEH bF pfaD% ! k DN Lot Az avfel
FEANpUN] DIDEDADNNDR abY dNINRE WOTEERE Ptz Ki©
L4(\oEka e
t FNHEEDRKIREDRUET 3 U YWD D fRIK
N3Pt 1HEl GaEl zUs! @il JT T HEN] aylEl DUl FERIFS

M Allan Farnsworth Fprmation of Contract in International Sales:
The United Nations Convention on Contracts for the International Sale
of Goods '"1984.
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Njf FRUCENFEIdajaPElj 14 \GIEZUND UalliEl pffcT HIERT YN
Dij DeDEd DI ApIPAY JEPINj & F Ul | CopEDRye Dinyf 1 314 3
f FEUCEGD T HEUNFEDEIEE NjIO pEYEAHEPDE | A fpED7Z
VLT PR T HEpENDIRENNEDEZ

el ey ol o BaBlaiall Agall 1 M ol e ABEN) e 92 Balall el P (
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() See Jacob S. Ziegel: Alrticlel4 in Report to the Uniform Law
Conference of Canada on Convention on Contracts for the

International Sale of Goods, July 1981 .
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(2) See, e.g Fauba v. Fujitsu Microelectronik, Cour de Cassation,
Paris 92-993, 16 Apr. 22, 1992 (F.) (term specifying revision of price
according to market trends was sufficiently definite Jvailable at >
http://cisgw3.law.pace.edu/cases/920422f1.html LG Frankfurt/M 10
U 80/93, Mar. 4, 1994 (F.R.G ayailableat

http://cisgw3.law.pace.edu/cases/940304g1.html < |
(1) See Larry A. Dimatteo  For a discussion of the totality of the
circumstances analysis approach to contract interpretation generally .
Contract Theory: The Evolution of Contractual Intent '"(1998)

337 e GGl a2 0
(2) See Legfelsobb Birosag, Gf.I. 31 349/1992/9, Jan. 10, 1992 (Hung)
ayailable at Http://cisgw3.law.pace.edu/cases/920110h1.html |
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(3)See OGHODb547/93 availableat
http://cisgw3.law.pace.edu/cases/941110a3.html |

“® See OLG Frankfurt 9 U 13/00, Aug. 30. 2000 supra note 204
Glalally g Lol ) Al ci el okl o35l 11 o e AN (e 9 B3l gali P ¢
s cpd jhal) o (A8 GITUNA e G aa g alla- 2, Lagdy Jaladl) Lgale i) A
e Ay Laday ol oS gl Ay ey G G e S 4S5 e ) Laais le Tiaa B
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) See AZ 12.G.41.471/1991, Mar. 24, 1992 supra note 132. (Quality ,
quantity, and price of goods impliedly fixed by the established practice
of parties where seller repeatedly delivered the same type of goods and
buyer paid after delivery .
@ ICC Court of Arbitration - Paris 8324/1995 (Arbitral Award 1995
available at Ittp://cisgw3.law.pace.edu/cases/958324il.html flexible
price was valid where no market price established by common
exchange institution for manganese) (on file with author) .
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hd| DS DEGIE! §EI 3Nj NRELNAY 3 pe IEDad n4 )55 (
LGELINFELTiD Honnold ! YGiNj DEHEGoEH R pU N DERANIIN 6y
NpENFRIPDZDUH N4 RigCEdNTDE hel NDiZbUeHdy b7

® Geneva Pharm .201 F. Supp. 2d at 281.
M See Peter Schlechtriem :"Uniform Sales Law sui'pra note 107, at 80
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(¥ GZENIES,  FIECERIET NFINE DIEFHIENDEDS THDZ o
U YiNIFEhy2 IEUB Aty DIpUES FREDZAID) N Dif | NGRS
bve" AdY 55 FENIISS FHEUYUI fye dioft ! o DENyIEDN} DRIATEZ
by A phl !l DEhUEDS FaNgAdY hED plPIZ'SNS IE
HINJERNYUPDY 3 REDIGEND EDR fiopD & TN hyUsH iz pDZ0
DIAjIGhA feDd | GayD I DHEDENDED T 5 SN HT SH
HOR5( \GEXZSTEHI YR pt ! | K DENyIE
apfdiE| & Re N\GENDEDZ T D agpllPDR2Y T4dRANN] e
REFEDRAFC10 UG pye dioft Al DEPUESAEKIO)55( WD INJE
1 3 DUt 5dllIEi 2ED&. iR FUERTUT !l FENIEN] dialliE! e
PRF Alanjop R R NACoNTEEAldUS EDEREDE) G5 AEAITUT NJE

@ See John E. Murray, Jr !'An Essay on the Formation of Contracts
and Related Matters Under the United Nations Convention on
Contracts for the International Sale of Goods '"(988 Aayailable at
<http://cisgw3.law.pace.edu/cisg/biblio/murray.html .

1 See OGH Ob 547/93, Nov. 10, 1994 (Aus  dyailable at >
http://cisgw3.law.pace.edu/cases/941110a3.html |.
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2 pcAdy pyeting*( DEMEdiof T 3 fNIEDle DA HEUDIRfEDR AN
GOAY" Nt DX PHYES 3 npQ ENTRICRZUCIJEDN] YANIERT fei?
FORINEDR e pOZHHOIET 3 apEDZpy2 IEAR " W T 5 R\
LEFEYFEitegEp# T 3 pNEDHEAY npt] DRZDNDIADA fETkE it
FNj 1 APRHISHRIDE & 3 s NjulEl & ENDZA pe IEDEHE
heT [EDBEDZDUEDRYPA €l FHT HEpiz 2 DI AKIed)55( B
. b7
a0 g Ll
L sl b sl e
Al & sl Jlaasd 7 sidall radl & seda .
UPT CEUGDZNRWE  phyf T HEI FE/E! Ijc DA DEDR758
& PUETTREBNINED KYDERENTPy2 IEdjoet Nj BUNICHPRAIEANMET 3
. LiINYOZDATE

(2) Tribunal of Int'l Commercial Arbitration at the Russian Federation
of Chamber of Commerce 309/1993, Mar. 3, 1995 (Russ Ayailable at
http://cisgw3.law.pace.edu/cases/950303r1 shtml .

(3)SeeCAGrenoble ,93/1613 Apr.26 ,
1995(Fr @vailableat hitp://cisgw3.law.pace.edu/cases/95 0426f1.html |
@ See OGH Ob 547/93, Nov. 10, 1994 (Aus ) available at
hitp://cisgw3.law.pace.edu/cases/941110a3.htm 1 < |
dpen terms in international contracts'" :4: i) 4ally g )*(
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[ 3Hei® hZ| 63 cl HINAIKJET 3 ANJEWNJEUOY. Difiz T DENy
haT GININGERPRUIEl BiVIEA | FBd | d piel HENAINEfES
. RINJEANYIET 3 NNFDZDy2 IEUNG| (B2 EAYY digR DRZIFELENT ]
UNGL IEINYEDIE  SeAT DAGENFDZUNG [E! NJEDENjE Al apT HiENj
Lip 527 ATEl SNErsos N apli T HEUNS] IEptt AljNRGRENT\opEDZ

) Carlos A. Gabuardi ! Open Price Terms in the CISG, the UCC and
Mexican Commercial Law " June 2001 p3.
(Gl O 099 aa sad Ao Sal) akad) 1) 1 of Ao Ud A8 ¢ 55 Balall pali * (€
V) 8 b jhall o ey s33aa0 Lguas gay (e clilyy i bl (el Tagaas (Gaa gl 4a)
Lpnailly Sl MEad) g 3 g2 gall sabieY) mad) ) ) GilA La aga g ade Ala B G
Sl e g oill (udi A Alilaa Cig b A dagral) ailagl) il
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hREEEDEDENES TS Aldreb Al pfd DA DZDR 7
. NOBEl PZDERIE NBHED e DAY (iDENINHE
RINFECAYDYET 38 1w NBDIBNjF | IFICaNT BIPAY W)Y
Lex Mercatoria NjAINFDRUIEDNECE pyf T HENpRYIE
N DX¥Iark P. Gergen e (EUNFAS @ IS @FN 61
SREH HIT HEANTEENTUNG] €' FNAEERDY T HEN pENEDELNG| 1€
UNig | [ELT FZA \palENTPT Ul | GE HUEoRndi NGNS
Pude NINDIN] "UFIDEZE T o3 Lidds NjLp@El FNyGEZ
D N:jﬂ]ﬁ]ﬂ] yIcAlY IT;/SI\I])E{ PUEDIND Mark P. Gergen
13 pIFNIJENIEE pEZAYIET 3 \opETKZN 3 oNJIEE yGppt Ady” NG
L L HIFIEE, NIUIEDN
DEAGPANEDT D2 oy AdY dhELNG| DRYDIE| dpyf [y e
\DNT GaiBIE! o Njp IEDEAAT Ul | GAFFdE T4 NfUFRZEpfy DXj
NN} oy Aldy T S Ul | GrakaPASNDIZAGHJEDN ) DN Uit
. Uk lELH DiOpd PEfNGQ|IDRM ke dB N

() See Mark P. Gergen : the Use of Open Terms in Contract" ®pen
terms are contractual provisions that expressly grant a party
substantial, but not completely unfettered, discretion in
performance.1992.

63



PRADIPN b OZNT NG DEZOELD $f FBYT pRazDN} Rz o
GOAIDREHNEE Niud UT ] ATEGYESH TiA 350ril | GiNyIE
. heNiyDEPURIDZDRER UDAREIE
PJIZOBIING T PLERE H o
T HIEN [/ IEPAES Hft NE abT [ Njhidstfz UEN] aNINjoizZ .
. NNEDEp2 IEUD| PHET [IEl FSYT IEAYY ayfet
Dij Ki© (iyFRREPUINER NP ERUFRINEDROUEopE Y .
. YEDING| UT Nj NWLIT AEDR2Z
FENEDZUNG # Mark P. Gergen e (Eg Thyf DIDRIZPIEAIYN;]
HINPENFDZUNG| IEAGENZRED Iy UT T ! Il Lgig Oiaizdl 3 DY pGi
DFENIZ: SUCECEE NNaD 24T DIRVINAIDA JdAD@e 2G4
UNG] IELBNLA pyf DA (FEhaNDZUNG| IELE) FPaiA 3 ayicAdy
. bEE U2 | & DighUER iyl
THEWND IEpd " NEEFENEDZUNG €5 ThyF + fd2 EDEOR 62
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1 [TpDES prAleDsgEE BipRUIEANIEAN NNEDEhy2 [E! ferdlZ
1 35 PUERDZR T 2o ctil | Capyf T HENJ2 805 W 3 0N
L Byelediogt i I NNAO dyfEDNG

Ay N3 apYAN] [TpDEDF HENBEA HiEl FEHIE! [jcAY DN €] SR
Alter and Sons, Inc. v. H HEI 3 NNEDEZpy2 [E5T@IN DS OZR0Z
M@ A 1NJ1973 Y United Engineers and Constructors, Inc.

pl ATt DZDE PENAE pEXZS RUERAZ gyl npt| DZa]  UgRE
f Ul & PUERDPIAIBrDED T ¥Nj py2 IEdioRt ! oyl FENAZGEY” aNJINj
URE DY npt] DZDE FENX NPT €] EHT HIELN] T 3pe 2t D2

Py LEYaFRI it d pORDZL N DEZDHN] b3NBYH €EDA GIfS 6
U@Eq 5Y DA} pT o2 UDADSDZD aiN[bee pOZUST G hebleZ

LI%AE! oy D23 A0 DAEdiof} | oY Dt HUEDDENDZ
il
gl Joall all sie ) 3) 58 JOEAT dallae B = sidall jaudl 0

Open price terms in the UCC £ plaiy/ 4ty ©
10l e UCC 1978 asall S ¥ (g ladl) gl (e, 2 305 3alal) paii )

(1) The parties if they so intend can conclude a contract for sale even
though the price is not settled. In such a case the price is a reasonable
price at the time for delivery if (a) nothing is said as to price; or (b) the
price is left to be agreed by the parties and they fail to agree; or (c) the
price is to be fixed in terms of some agreed market or other standard as
set or recorded by a third person or agency and it is not so set or
recorded.(2) A price to be fixed by the seller or by the buyer means a
price for him to fix in good faith. (3) When a price left to be fixed
otherwise than by agreement of the parties fails to be fixed through
fault of one party the other may at his option treat the contract as
cancelled or himself fix a reasonable price. (4) Where, however, the
parties intend not to be bound unless the price be fixed or agreed and it
Is not fixed or agreed there is no contract. In such a case the buyer must
return any goods already received or if unable so to do must pay their
reasonable value at the time of delivery and the seller must return any
gortion of the price paid on account .”

) Alter and Sons v. United Engineers 366 F .Supp. 959 (1973).
65



(995 14 Gl o) el 5 il el s e
D274  \GEWDRZANERAEDEAMES G IHEIEON] Az- 65
DY Kied f3F fioft pED7 FUCEDNE) DAY | T dE HEjbis(E
GOEINNYF @ & T NDRAYVE! §& At T HEY RIIEPT e DAY
dNIN  ptat T HIEN[WSAEDRE5 WG dEDASRT f pft. ) D
f TedBAdY pll;j 2 NjreT DEIMEdioft L3 fe cAdY IH nieTl abY
. S GOANINE  ptat UT HiNjL4 gD 7
14 \WBDE DINENR DE3 YR O LEAANERNEDRRIE f 2
& Niw T 3 Ll HieCEp el DF Dajj DEMEDY bl | I ™ Digh 4
I 31 gpNFB Zy2 IENIAD DK INID KN GEUNS tEE  fyfE
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1 3\HNES5 YWEK] DIARZ pye IEdeBG5 A b DA g3t
I ATERy2 INJEEZ | cheT b 2 IEdiopt NgREDRKIFE! 2 HE
UBpDR ! ol sNjdjoft | AHENj LEEL5S \ofEkd  difENLdlopt
. \DRUIEURIDY 3 reREZs NjUIES ¥ 3 W ERUPT S

OB 3a PNFDEGE !l ! FEEPR cDE B IPARY JEPIN
5+Hf0EDRUERAZ NjreIpT \oNT GNP a5 NJE & HUCEDE * (55
RIELIPH t ATEdORIES G [IE + DO o SNHI B2 IS
7 (14 YWERDRANE

Offer Rules and the Open Price Term: Articles 14 &  : 4 jlai¥) 43l )*(
FR)
D See also Oberlandesgericht Frankfurt, Germany, 15 March 1996,
available on the Internet at http://www.cisg
online.ch/cisg/urteile/284.htm eiing articles 14 and 55 when
expressing doubt parties had undertaken obligations jffirmed ,
Bundesgerichtshof, VIII ZR 134/96, 23 July 1997 (no citation to articles
14 or 55); case No. 410 [Landgericht Alsfeld Germany 12 May 1995
fourt indicates that buyer did not allege circumstances from which a
lower price could be .
(2) case No. 343 [Landgericht Darmstadt Germany 9 May 2000]
(parties hgreement as to price enforceable even if price different from
that of the market); CLOUT case No. 106 [Oberster Gerichtshof

66



HT FONJRINEEDRUIEL NGT 1| hGElz NJIINJEWNT - 66

DEUOHIET 3 rSHOEDRARDEZS 0 T HINUPT &l T INEUGERDZ
N2 NNEDZDy2 IEH @opAdy CDEENGT AT 18 pDEDE § HUE
5N IEPY2 Il E\]dioft NjDEEdiof DY ¢ UEIFRANIBT 3 higE
Nj FOCAN cLial pPy 0] DIRFGRIED ffs NjKIFk g pUhLE 8BNS
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UGy | 3 DEFDRVEAY hdJEGDZAs t dATEL1979 ARHCE
N3y 527 PHIO Ldjot poEpph DDA AyET 2 pye IEdiof | D2
diogt 11 !l SAIDEHUEDELIMIER fo cAY LdioE 11 FOE NjawET 3
' GNOYE Ugii Dinot] DAY D LIYCYWPENES pUFEhy2 IE

UAMCEl P)Uce (978 opNjid |1pDEA prRUICDREEpE fBZ
DijipR cNFUD| Ady SRUEPDEDpH SHIUET UUMEDZAY { dKie
. GHfELR dDPUERME dENpoft
1999 dialienpT DEABRHIEDFE DRAIGH| dDUNJIE el DI
UG ayEDME DEfyf Oapd || SALGEAY 1 dKIOGNIEl Sp
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Austria 10 November 1994 {ransaction between a German seller and
an Austrian buyer; parties had fixed the price in the contract concluded
by offer and acceptance and therefore reversed an intermediate court's
application of article 55 .
(3) Maria del Pilar Perales Viscasillas: '"The Formation of Contracts
and the Principles of European Contract Law'2001 .p3

1) Ao gl aibad) g 0558 e 8 Bakall aii )

to be fixed in a manner agreed by the contract , or may be determined by |
course of dealing between the parties . (2) Where the price is not determin|
as mentioned in sub-section (1) above the buyer must pay a reasonable pri
(3) What is a reasonable price is a question of fact dependent on the

circumstances of each particular case.

) The price in a contract of sale may be fixed by the contract , or may be |
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WD AINJEeAET 3 G UFPZAIALNG NG LEEIADE ONJbIE
njpJi SR PR BUNFE\DFUIERT &Y D it | Ny ¢ BigRED2Z6
. UPT Al T INJEUGE LY NjNLREZ REGY IS @YD 7 2 el
D51 AN R ELRIERL NHIO of lZEH aff BIPARY WjY
| GUEDRFRCUNT FaNi - * 41 dipZDSHRIE NG N} [HIEDRFRICUNG Dz
apP NNAS U sNcl 3 f FICET 3 ONAPIERNA Lg®) Common-law)
PRUGHOUDE (e bRICEK ofNJEgE LEEG gDYDAFEIC 3 f UNDEZ
> { pIREhaFEE PUES t NJKZ
1 3L480af e g3z buNg DEZDR7 UNZUAE: AdE U & DN
Ly t 2 PIPLEEK 0P S3f UNEE 588 € pyIEN3 DY) T HENDHIE
S DY AERPPT INRUJIEDY f FCEDRIdoY KB T & HING DIIRJEE
N A AUl GDZ njREt  TNFIFSERIET dnjreENj RaKE
(f Felidill Lfet Az LT njfEl SNEGFT 0RO FRUCELTELIUNDEZE pLIE
Ly | Dz (et yd dgpNjik B pyel NI NG 5 AtliEhe DaEE TIFFIN;
Dxzf UDIZING ORZDRIFE S3NT YDZpED 2 S ONIBIERNI U
T \PIRZ .2 e LES Al g BT INJLGZ ONJibH UGS (3 f FUCEDZHET

Revocability of offer/ -L ilaiyy 4l (¥)

13) caiad) Alad) Cpad cla¥) oo £ sl Ssae- 1 10l e ABENY) (e 16 alall pali )
Al Jel B LAY 6 of G Qllaa) L) clagy) oo £ s A Juas

) see Burt A. Leete " Contract Formation under the United Nations
Convention on Contracts for the International Sale of Goods and the
Uniform Commercial Code: Pitfalls for the Unwary 1992. 1(=

"ol AS1978 an sl S aY) (g kel gAY (e 2 205 Bakall aii P ¢
Under UCC § 2-205, a written offer giving assurance that it will remain
open will be irrevocable for the time stated in the offer or for a
reasonable time. There is however, a three-month ceiling on the
duration of “firm offers.”
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exceptions to the principle of revocability of an offer L idaiy/ ity
() See John E. Murray "Essay on the Formation of Contracts and
Related Matters under the United Nations Convention on Contracts for
the International Sale of Goods, (1988)
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29th Edition | Sweet Maxwell | 15/12/2004 |.p 111-112

75



nj UY EEINjDRIESH T z yEDZRHIEIFE NEf JRUAIS FRUCES €2
-1 IFELUNEAY AFBE; dERRT Djt DN (pIP
./ YEAIBLNT K CALFeKad U/ fEilcE
/& UT NFBUEs OB (g 3 OF NINAJ fEICEf @ RN #
/& RN INJLINT ) 3 3 NG FRICECINT INIG YAl feiiE
LGF UFEIREAIALNT NiyGLEAXGH ILEGIPaIE) failE
SUI Gllaall
§a 5all g pal)

L NDY DSEE! aff DEWPT UGS fre T 3\GBEl pus 78
an irrevocable or firm offer (N3 ONIH M5 B3 T NIY NP TDZ
DRZINJES HRAIECTRAIET 3 ROWENFSHIE. NGYIELT RDIN;
apalEl znpt DZLIRE 3 FEaNDEN] SNEPEN] thpOrHge DN Higez
. hudl &cl 3z ASk DIDOZ HEN[BaNHUDEZ 2T IEDY
YOFR LN AldUz (UNJEDRUIET 3 RADEEhe pREXZDaoldi
. DESIGTE N)EAY (iGe DAFEE
UPT Gt il 30 NN BprdIel GO0 31 uNMﬂE!GHrgl)(éé

DY IFBEl sNET 3 prUIEKEE Kie IRDIENRI PP EEPREH LAHME)2  (
AlIBRRERREE! LDV NBEF @ IESNBINaYEES & LET 3 bfFp)
GOAING YopED AN Ul ALGIGAY bEGS] UNPZ &JaAYY GDE
Y (Nt
f NiENR DNz 1 FEYEl 3 1 DA Oy DALY FEpIN;
nidpDY S5di AN} DuNjUhz 1 3 ifEehidtEs  yGliv T 3\ T

(An irrevocable or firm offer) :4u jxlad¥) dally (*)

M See Henry Mather: "Firm Offers under the UCC and the
CISG'"Dickinson Law Review Kall 2000) 31-56 .p2
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"ol A 1981 A S Y dhal) A gaa 45 Balall pali B
Where an offeror invites an offeree to accept by rendering a

performance and does not invite promissory acceptance, an option
contract is created when the =offeree begins the invited performance or
tenders part of it. (1) The offeror’s duty of performance under any
option contract so created is conditioned on completion or tender of the
invited performance in accordance with the terms of the offer.
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UGAbRIGN € pyil DIALGKI D dssurance that it will be held open "
P O\ e O
1zDR e T 31 ITpDEDA YA HEl FGRIE! jcAY DN] ICASEN]
T Hl8NjJanke Construction Co .V.Vulcan Materials Co. [ HE
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" An offer by a merchant to buy or sell goods in a signed writing which
by its terms gives assurance that it will be held open is not revocable
for lack of consideration during the time stated or if no time is stated
for a reasonable time but in no event may such period of irrevocability
exceed three months but any such term of assurance on a form supplied
by the offeree must be separately signed by the oferor."

0 O 1o 197833 sl (S e (5 el (eIl e 2 201 el paii P

"Except as otherwise provided in this section a contract for the sale of
goods for the price of $500 or more is not enforceable by way of action
or defense unless there is some writing sufficient to indicate that a
contract for =sale has been made between parties and signed by the
party against whom enforcement is sought or by his suthorized agnate
or broker ".
¢ See Henry Mather:"Firm Offers under the UCC and the
CISG'"Dickinson Law Review (Fall 2000). p43
() 386 F. Supp. 687 (W.D. Wis. 1974) (applying Wisconsin law, aff had,
527 F.2d 772¢) 7th Cir. 1976) .
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HitCel FRHELs GO aNJis ONJib# UG5 LEreT f UNEZDI TP DA |j
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() See J. Beatson, Anson's Law of Contract 52 (27th ed. 1998); Hein

Kotz, one European Contract Law 22 (Tony Weir trans., 1997).

@ See Beatson supra note 59, at 54-55; Kotz, supra note 59, at 22;

P.D.V. Marsh Comparative Contract Law England, France, Germany

58 (1994); Iswar C. Saxena Report on English Law, in 1 Formation of

Contracts 766, 766 (Rudolf B Schlesinger ed., 1968 (.

(3) See Kotz, supra note 59, at 23 (citing § 145 BGB); Marsh, supra

note 60, at 63 Konrad Sweigert Kein Kotz, Introduction to

Comparative Law 361 (3d rev ed. Tony Weir trans., 1998) .

D See Kitz, supra note 59, at 23; Marsh, supra note 60, at 63; Zweigert
Kotz, supra note 65, at 362; Neumayer, supra note 64, at 781 (citing §

145 BGB) .

@ See Marsh; supra note 60, at 59; Zweigert &itz, supra note 65, at

359.
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®) See Cass. Civ, Dec. 17, 1958, D. Jur. 1959, 33 (declaring that if the
offeror has expressly or implicitly undertaken not to revoke before a
certain time, he cannot revoke before that time without incurring
liability); Marsh, supra note 60 at 59, Barry Nicholas, French Law of
Contract 64 (1982); Pierre Bonassies Report of French Law, in 1
Formation of Contracts 769, 769-70 (Rudolf B Schlesinger ed., 1968 (
(4)See Kotz, supra note 59, at 22-23; Marsh, supra note 60, at 59-60;
Nicholas supra note 68 at 64; Zweigert I&itz, supra note 65, at 359;
Bonassies supra note 68, at 772 n.17 .
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3- Where the originator has stated that the data message is conditional

on receipt of the acknowledgement, the data message is treated as

thou&/h it has never been sent, until the acknowledgement is received .

(4) Where the originator has not stated that the data message is

conditional on receipt of the acknowledgement, and the

83



RS UNKZ SREAYY | pye SRANEIENDEDAM T il 5@ IR 87
. f FCET 3 \opErkX\GDZhfNEnyCUBLGY TNABIELY RNJil UNJUGEITAR

D27 f FUCET z NIREANS  RcSRChEpS2 SUAN]
apNj N3y @ DHCECELIND UanZiGde €1 o DB T 3 h@piE
ek FPINpE (ENpe putda? FUCELB | N IEAIRf UFDZmiE
. UNHENjt DIFbay 2 e LES Ady
a5 TAf UNJKZSHFY Ay LS piye LERUpO | Feit bf Y DEAYY W)Y
(Gf UFaPZAYG el Eids R-D iz AR TEpyS IFE @ELgmzDj U
P ERDING f FUCERGT T HEVDAEDReRT 3 \bUFID Aoty
RS UNKZ SRI0T ddfEe2 e LET 31 2ACEHNEENDEEDAH
IN§ AtlENAvant Contrat a5/ dyIERpud3 dYEDRANIEA EUAAR
. NjabY" 2 e cNj \opEDROPZIG |LEIAAY bS] UNKD SRIEDRAY
vy A LY KIFREE yENMNPUED e of&4 132D paTE! Y]
CHpT $IERING DEZ
L FAf [T IEDREA K IELYEN] & pRHIEITMIEDE < J 5l 4aMla- 88
fBl AHEf UODER PDL3 Y| FBED pliPDA NIRDYNJE f RUCETID
f y& #H o NGPERH Ay aNJIADY HPULEDRRNE Dy
. fRACES AT AdY Lo YNk f @ Gl NOZnpa[EE  NjyiE
IRET P UEINES Sk a5 f RUUELRIEGS UNDEZ s DB Z
. bRICEqGhd] SHEET INFEPBYEL TNFIE

acknowledgement has not been received bz the originator within the
time specified or agreed or, if no time has been specified or agreed,
within a reasonable time, the originator ¥) ma%give notice to the
addressee stating that no acknowledgement has been received =and
specifying a reasonable time by which the acknowledgement must be
received; and D) if the acknowledgement is not received within the time
s‘[])eciﬁed in subparagraph (a), may, upon notice to the addressee, treat
the data message as though it had never been sent, or exercise any
other rights it may have.
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pre-contractual liability £ pdaiy/ L&t ©
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Firm Offers under the CISG:4 s &1y (#%)

) See Gyula Eorsi Revocability of Offer jn COMMENTARY ON
THE INTERNATIONAL SALES LAW: THE 1980 VIENNA SALES
CONVENTION 157 (Bianca Bonell eds., 1987).

@ see Maria del Pilar Perales Viscasillas The Formation of Contracts
and the Principles of European Contract Law, 2001 p 371-397
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Conflicting Declarations: <_iaiy/ &1L (¥)

(2) see CISG Cecila Carrara and Joachim Kuckenburg "the Principles
of European Contract Law may be used to interpret or supplement
Article 17 of the February 2003 .p3

Rejection by implied terms: 4 jla¥) ety @)
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() See Cecila Carrara and Joachim Kuckenburg:"Remarks on the
manner in which the Principles of European Contract Law may be used
to interpret or supplement Article of the CISG"
February2003.http://www.cisg.law.pace.edu/cisg/text/anno-art-17.html

.p4

(P) See Honnold, J.O "Uniform Law for International Sales under the
1980 United Nations Convention (Deventer Kluwer), 1999 (3" ed.) p.
154 and no. 3. See also Text of Secretariat Commentary on article 15 of
the 1978 Draft draft counterpart of CISG Article 17], Comment 2 ,
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http:// cisgw3.law.pace.edu/cisg/text/secomm/secomm-17.html  See
the Legislative history of CISG Article 17: Match-up with 1978 Draft to
assess relevance of Secretariat Commentary.

http://cisgw3.law.pace.edu/cisg/text/matchup/matchup-d-17.html . <

CISG Article 17 and 1978 Draft Article 15 are identical. The
Secretariat Commentary on 1978 Draft CISG Article 15 should
therefore be relevant to the interpretation of CISG Article 17." Ibid .

(2) UNIDROIT Principles Article 7.3.5 provides that "termination of
the contract releases both parties from their obligation to demand and
receive future performance." Termination occurring by rejection of the
offer by the offeree then extinguishes future obligations of the offeror .

(3) See John Felemegas " Comparison between provision of the CISG
regarding withdrawal of acceptance (Art.22) and the counterpart
provisions of the UnIDROIT Principles of International Comm ercial
Contracts .August 2004 .p5

Acceptance: 4y aatly, O
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Statement made by offeree indicating asset :4: jaa3¥) 431l )*(
D see Enderlein (Fritz) & Maskow (Dietrich) International Sales Law,
United Nations Convention on Contracts for the International Sale of
Goods Oceana Publications 1992 P2’
@Restatement (Second) Section 24 — ""An offer is the manifestation of
willingness to enter into a bargain, so made as to justify another person

in understanding that his assent to that bargain is invited and will
conclude it"

(

Other conduct of offeree indicating assent: 43 lady) 4allly)*(
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(2) SEE Robert A. Hillman: " the International Sale of Goods Applying
the United Nations Convention on Contracts for the International Sale
of Goods: The Elusive Goal of Uniformity (1995).

() See Oberlandesgericht [Provincial Court of Appeal] [OLG] Kéln 22
U202/93 Feb. 22, 1994 (F.R.G 4yailable
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() Restatement (Second) Section 69 - Acceptance by Silence or

Exercise of Dominion ] Where an offeree fails to reply to an offer, his
silence and inaction operate as an acceptance in the following cases
only ) Where an offeree takes the benefit of offered services with
reasonable opportunity to reject them and reason to know that they
were offered with the expectation of compensation (b) Where the
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14980 YT 3 FINT REGNT EDRYPRGE ayD

hDED T 4|/ N | Ne IepfYe' 1 3 JICEl &pap! | e Adij
| Nj pNIche DHU0PaY T 3111 EHEWD| A%y UFEE $HYE!dy DZAIR
PRUCAf UINJOPEEAY € pd Deof) D DizbUH 5 G2 ISUTRAIE DEND 2D
DA dicaNj ayfEl 31TlaleWp] DDA Ay LT $HYfehpr] DEZ
' [z NEAEDRT8 WERDRHRENANJEDHIAE, i FEGRIB
ol g gilal)
DZE2 SNjINF | Ni IEpRYE! oy & RIEEDS P 123
. f UNPILING Z0@5F U s f 40 T HIEN pNyIE! 8 NIRBEQ afeElz
(B f D Np | REYSEf F& LERgyDABYT BIPAY W)Y
| Ne IEpGYDMYEELE A Dl (Bf yCopNja RHIEDRHIEDS
Njl Nig IEDRZ UODE R EN IDPUEDES G2 (i dNANTKOYNG
. f URDZDR N A biedf UG dyist UNDEZ fis

offeror has stated or given the offeree reason to understand that assent
may be manifested by silence or inaction, and the offeree in remaining
silent and inactive intends to accept the offer (c) Where because of
previous dealings or otherwise, it is reasonable that the offeree should
notify the offeror if he does not intend to accept .

(2)John E. Murray Lontracts I Qutline, Pepperdine University School
of Law. Text:, Sth Edition.p 34

(1) See Filanto, S.p.A. v. Chilewich Int'l Corp., 789 F. Supp. at 1240 .
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Nj{ihyD R XU D DI DEEICRIEENG FUCENT toN DOk
FooL) g ez
17 5 \PRUIEDN]E DRAGREVGEDRAINJERAE! ¢F FO]
| FerRpRUIEGNZAY apet ( LEEAY hefT | T diss 1999 hal
NJDRFEESY t NT dE pe (BESH oNj! Il & (Disfyf DS FALE
| SRMENE PRUIET, pyIEaYa ! k URHRHIEOINMENHDRDHKE DRI 3
DIRJEE! FarSTEF f UNADREH \oFYNFa bRl & pY alNj ! Il & GRprdie
. ) T iz
pEr GNE| Ni ISprYEAY DRpUES Acaaliay DA JEipt
DREZHUEUTI O pfE 2 T4 bGe IEYHDI FE) FENFEET e
SN nipT IEINFEUDH DMUMD AEUCEY diogd 111 DAY 5HE

iall gl Alalaall dagads cuilS 13 (" A= LS.)‘A“M (i) Ol e 98 Balal) ua.u)*(
M\UIAcdjﬂh&)@#u&\(ﬁm}d\uﬁuicduujﬂ\wdhﬁj\ GJIAJ\
ulSM\cYJ.\ﬁJJMuQuM\MJ_Z c_\ul.mc_\ﬁjuﬁub.i\}\uéﬁ).ie“é\ceadﬁ)m
L,.AAMHIAAY\QMJ‘ cJaladl) g clagy) Jualil u.mﬁl.u.d\u.ud.ﬂ.u Calad Slia
Madldag

1920 02 35 0« 1984 11 26 s (31649 ab cakl) ) (
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FiaNIN} oy NFBT 3 & PYESTGF N

Sl &Jﬁ\
1980 Liwd 48las) & < Sl dlla dadlea (8 dladl) QKAYT 50
| @A 1| b $Ht FYREDRAP R ONJ NPZHH DAWieklz 126
18 DR AINJERAET 3 pINEPUSH HilltdZ

ABIEPNIT D2¥ 5AEDR2Z3 \GPZL P t FPBIPAN W)Y
. NEIER@El HUSNPdoE T 318 WP FerUDUNHES 2Nj D27
PO njpe’ & FENNFDZUA HCETN] NDA4Y il BIEYONGT  njpQir el B

N~

\WEELE (e

| JOT 3UNHEAYY pT 4 U f OT [E1H D& njpdZ 1 [elEfiIDN
(NB Ady ANjiam d 18\j 4 Ni [ERBR DY pifc UG BT HE! ayNjl NE €
PO dE 836 Y AldgT (el FyREEDRARS  Hiri| BIEUGE PIEA3
NGt Ao FICPUNE! ap UNFENjf FEUCET 3 \GNJINIZHE FYE
. YUl capfeDR2ibRU

"ol 1998 s dadl i sobae (e 2 204 Bakall aii P

"Silence or inactivity does not in itself amount to acceptance'.
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HINENG T a5 g BT HE A Nji- Nie IEDE pRIGHDI NHE

| Nple' DZAIR He ¢BIE! | FEnjoer] T H]0ad DAY JEPIN
qChpt] DZINP aHiNj " uget & cDjjUPT Gehjpt] DEZLIG i WiN
. UNFEAIGH T U UPT GEhfo DR GLiNie DAFYapI @t D plP
heT &) d npt| DEFRNGAYoRT HERGED Gy DA aUIN D ZDRDIANT ¢
D Ni 4 DEEDN N3 | (igflEq ARENPH D@Lt all
A DUl IRt T 3 @iFyDEDIPE SIUNE DNj

Hidi| BIEUGE PIE! @0e EAY nPRHIES HIENPUGIPAY WNjY
. RINJERPRRIE! GOFDEDAZ He FUEUNG] €+ o]

Uge plebdd N les SNPAND (e + DIFFEAIGpaE N} 127
reqAd | FREYEAZ | ASAMHCPDE He FYSUNG N BIE
Fdkt pyfe dxk GNgH BIERPRYIEUEE PIET 3| Nig lENER DA HEN;
. e fFHEUNG] I8N NelE

faySlll Jils M) 5 Sl Y 5 o

RPRUIEl f2T IET 35 NjyDai hodjl BIENPRUIEUGE pliEs- 128
DD pAPAIGPUF fNE B T HENjUE EUfD DFE # T HERINSNALENE
. [N3Y @p putdz

() See John O. Honnold, Uniform Law for International Sales § 164 at
180 (third Ed) 1999 .

() See Hughes v. Société Technocontact, Cour de Cassation [Supreme
Court |CASS.], B 95-19.448, 180 P, Jan. 27, 1998 (Fr) available at <
hitp://cisgw3.law.pace.edu/cases/980127f1.html |

Commercial Letters of Confirmation and silenc:4 jxady! 43l )*(
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fOZ FENARS FAEANINALY Gl (g8 PIELE ! oflet BEhe PEDEZAZN
DZKoft pNjl &cNJbfUNEDRABENNEGAYY (i PIELT UDE
\DNPEUFOELTE Ady’ NI JENAEE pEahyET 3 pNa T HENIDZhUE
Di !l npGRFNIRE 5 Niw FgT aNg\GaERT et yGDEA T HE
1 2 e plELH RERAEAY hENPZUNGEE YA offle N UG DREININD Z
” (e DB e TN NJFRZ (NG CRD NG PGROIH PN [DRRAIERNG
Dz ¢ BpfiliEl GOpO 3 Rl BIEUTE b oG IERDTEDRYPIEARNN
UKD PO ERNJEIEQ gfENZs. (1a1AYY R DIYZ fUba) ! Il Hst(E
PRURGI BIE(GE PiEl pEYANJYPECL) 1998 1 GNJEyCDN}E Q g7
DistijRe pIE! #2 DIN3Y £ phyl NJHPINJIEdyIEUNG] Uy | IFDAIEDRZ
I (i
:prap
f 1P AHEPENDAND! | FEDZ 2KCEPIPNjiY YWNJY - 129
. [ REZAEANJENINIEDIAET IEDj oY [ige PIELT + HopAdy
UDHUG a5 DNj Gl BIES FOa) |42 D Q] IEDE | FEDiZnjosal T4
k2 DZLE IEUNECL YWPINEUNG) IE

DB GHT JAIFA 5 dil Bl ]l pcUCpIPARY pDERT 1 (N
| e pEED |6l fipie2 T 3HdNE! | FEDE 2CEKI© (| N IFEUNHE

(2) Maria Del Pilar Perales Viscasillas: the Formation of Contracts
and the Prlnc1ples of European Contract Law Fall" 2001 . P39
1O A5 1998 (oY) dad) (I8 (salia (e 2 210 Balal) paill )1 (
I'f professionals have concluded a contract but have not embodied it in
a final document, and one without delay sends the other a writing which
purports to be a confirmation of the contract but which contains
additional or different terms, such terms will become part of the
contract unless: (a) the terms materially alter the terms of the contract
(lg the addressee objects to them without delay ".
ase No. 292 Oberlandesgencht Saarbriicken Germany 13
anuar 199301:1t1ng art. 18(1) (l§ee full text of the decision CLOUT
case No. 276 [Oberlandesgericht Frankfurt a.M. Germany 5 July 1995 .
3) See Maria del Pilar Perales Viscasillas Battle of the Forms,
odification of Contract, Commercial Letters of Confirmation:
Comparison of the United Nations Convention on Contracts for the
International Sale of Goods (CISG) with the Principles of European
Contract Law )PEC (4 2002 descnblng the variability in legal
interpretations of silence gvalla le at
hitp://cisgw3.law.pace.edu/cisg/biblio/pperales.html <.
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(] 3 DipeiNg LEDY ¢ diz b BIERHRAICUGE PIFCHsHDZNHRAIE
UNE off &Np DIPBEDRPANE! FETIELT ofEAR dpET 3 njpH DEZ
DE Njs pY DZUE( "DGrDER] 65T Nj* RpFIE! fe prEsEaN;
an  ANgDIBNR e NG IEDENJEEIW | 2- Lits pY ap DNj D& A7
P U3l Njnpfed f FUdIAY dplEnG3 T 2 UNE LiEAYY | NelEpe 2
DR2AEES) )Peter Schlechtriem ( LYAEDR7 dilladd 130
— D7
KioaNg DEDSHES  pY Dea | I NDEDZDS UNJES $43Z
UNB af &dil Nj f FOOIUNT Njiyd N IEDZAGEEDF, YEnf
1 z DgpUEAdy 5GHDE Uil RpfEdiche pfEDZDE AGRIES 137
Az dpNEbfeRz UESTGF DT AtS- foNlp NS DA NopED\predle
1 (1980 s HEACDRZS \GERDRAINJERAE
ST NiayEtayf T HiEG NJEI FEAIDEPIPARY W)Y -131
N pIpd) Il PAFAEN | 3 pRENTIZY NG + LjEl SfNE HYLE
P ( he FleaZDR AgREPAEIU T 2 RISl fe plEHioRd
| Ni [EpfBYET 3 5EEL| lie pDEDI ichipe Ny NDEDY ¢ fBZ
DzODd F jUDEUNG| Giayf nidil NJEf FUTIENSHSE! 3pGAE NG
niNjEijEle pDEDE  ptd Diilie pOWDE S AR ApNJT HdE

4) See W.T. GmbH v. P, Zivilgericht [Basel Civil Court][ZG] P4
1991)/238 Dec. 21, 1993, (Switz available) at >]
ttp://cisgw3.law.pace.edu/cases/921221s1.html [<.

5 ‘See W.T. GmbH v. P, Zivilgericht [Basel Civil Court][ZG] P4
1991]/238 Dec. 21, 1993, (Switz Gvailable at >
;t§): /cisgw3.law.pace.edu/cases/921221s1.html 1(;

ee Einderlein Maskow supra note 20, at 92; Maria del Pilar

Perales Viscasillas, The Formation of Contracts and the Principles of

European Contract Law (2001) (discussing legal treatment of

confirmation letters in Germany, Austria, and Switzerland See also,

UCC 21/2 2003 )vritten confirmation rule) .

2) SEE Larry A. DiMatteo  ILticien Dhooge Stephanie Greene [*]
Virginia Maurer  qfifl Marisa Pagnattaro " The Interpretive Turn in
International Sales Law An Analysis of Fifteen Years of CISG
Jurisprudence " 2004 oo Glw g2 <345 |
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> S || DD 3pG nidil NJEf FUTIET 3 YWPINEUNG| IEARY R\pEZ
Uie pOZE, (5T + D HOT SIELTY T 3 \ORHIET 3 \ofyDENJHeGR IEI [ pETEZ
P CUNJL IR RICET 3 L dbfdF o f FUOFSS HORINJEDT] IEINECLIE
D&f Uil \prRUIE! fe pEd ¢ KIORGRZLPEDANE! &1 yEEZ
| sz fEiz PR cni NiNIIET 3 HidaZ YN KD AtS NG DIg
YAGB DI, | NES fre €] 3 Hail NJEI FRIIE! @01e EDEND A
UNPIFNG @Y AGERZUGEBI] 2 fis pt] DEPE T SIELT T ANj* T INGKN
NG| €5 #0pBSEnpH D 12 RN "UINN] 1€ Ry GEDEZ
$RUDI ! njgil NJEf FUTIELNG DAIdrgT UESUPmEf Fdl 3 YpaNE
RINJERPRAIE! e pFERZDR DRI pFEYEDEDZ)T IFFIFSI b/ feDR 2
LA T ONAFAEDRAE FIEGEZDRAGREDAE f 2 © \RDZ
SfelEl 35 #APYT NEDE (e pEDZI NG phyf AJEES fre IEDE 3pG
i adBlEe
(FPiall 5 Ll dalad) L5 ) 5 < gSull: Gols

AIBF HT fOjayNg- o (E5@ 7 1higR2EDET # U 332
WNYIEAZ NilbopiZHe FYIEUNG] IE! @l EFPIR T HERMRCiFE DZ
NIFY T GRpRHIEE pyIET 3 INGIBEENPWT HINGEG DEagiyd! Fi T HiEN;
. \pPI DN

(3 )See BG Sissach, A 98/126, Nov. 5, 1998 (Switz Ayailable at
hitp://cisgw3.law.pace.edu/cases/981105s1.html [<.

(4) Landgericht [District Court][LG] Frankfurt 3/13 O 3/94, Jul. 5,

1995 (F.R.G ) available at
hitp://cisgw3.law.pace.edu/cases/950705¢1.htm 1 [

() Although the court did not view the buyer's silence regarding the
letter of confirmation as acceptance, it did, nevertheless, find that the
letter was evidence of the terms of the oral contract and held for the
seller .

standard terms and silence:4 jla¥) 43l )*(
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PRAET [Nz ayay Rg2CEAY hENIZINGEE YO dE ap
W AR EURRADRIBPIEAR | pPEAYIEAY He FHIEUNG] 1€
2004 Az NiyDZNINFEHRUIEANIEQ ot KD Hp Q[ ENRIENREFS
? (UNIDROIT Principles
UNGL IESTEF Rl T 311 el 2CE(pIPAYY fEfpt- 133
Al feDgE yd NBEg (HOESH baa NpRUIEANYIEASY He FUE
Ad He FYELNG] IE! @i Sdioft UK DRANE! FEUNpYDYES T CF
R (EayaNy AR apy ! | FEDRDR PAPLAMEN] REAERDA 1 HEaN)IE
AIBUNG| IELT DRARE diife paUpt + T HEN] FeEp piz 2NNDL I
@A pIEaH paDLAEE  Nj UNYDMA | GLIj reFDR NIPALEE pUE
& PUERIERA cT HERE FUEUNG| IEDY KSFSERDAT DU DEINfiN|
| FEERICEN UINGIEDRUIELEE H 3 RERHEDZO e YDV ey FEIIARNE
(e Ady IDENDSFAIEYNIT & PUEAY t bt T HIENTHE
a7 A
RHFOEZR HEE VG i Y 2 RUEUND Il pic- 134
UgHE! (RS £F AHENPH DEDEABRGRLPEDY T MK o0 NeIFS
HINGEYDRHIET 3 oNj U LEDRIPIEAY AdilNj f Xl 3 tayDZhy2 IFS
Ayve SIHBZYNE AdilNjnpfd f FUOARY | Nig IEDRid/ ifyDIZ HErzZ
FNGL LGEIANILING DDt Alf RGeSt URIDENg f UNPEZDR i
HEPUGRNGRRUOTE! ap UNjL IELTY | g 8302 i ! | FEDeDE Uite fis
?(pafEs pUCAlangT d27

(2) See art. 2.19 (2) of the UNIDROIT Principles of International

Commercial Contracts 1994 Contracting Under Standard Terms
Standard terms are provisions which are prepared in advance for

general and repeated use by one party and which are actually used

without negotiation with the other party .

) Bundesgerichtshof, Germany, 31 October 2001 Neue Juristische

g
Wochenschrift 370, 2000 ff.

2 See OLG Dresden 7 U 720/98, Jul. 9, 1998 (F.R.G  dyailable at
http://cisgw3.law.pace.edu/cases/980709¢1.html Butsee OLG
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EOFY Dij D2f W f UODEDA dipDNRE! udziNgl dcaiN;j
| FENBORZDRIDYE D&Y pPE PUERNIBAVET T HEUNG| IFEINGD ARG
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njof D2f Uil Hefs UNJL DIDIA 1 3 f 3 ATES PUIEDE ! Y LUNG]
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H DG EAIH fEDRE  YERP a5 ok DDA NJpOES PUE
N DAGEERIpaACDZDZ WY PIPAY B EIN 135
14 opPEHEe FHENTRNIEUNG| H hE diET Yl FR0 NDIIEl FENGO
aYANCGHT [EREZ EDRAME YDA DNCINRO | D22 8\]18
Ayl dAA T HIEN] TR HINJUE' T 3 UEEUNI| Dd THN[pie 3
e pi !l VPEEDI BN IBayIEDR d! 3p3 Wh/iEDRHRUDE i DIPIE
DESf IFDARAEUNG| IE! offe DZDSNDED pl TNj UNG [ELE npt] D
HIEAZT U NpjpdgHa UL INEHE NfpOTEE, PUEAIGRND e i
. NH
aHEE pPUEA W THEUNG| IEURe pdbf Y DZNDED] pEYaN;
oy DT @ T INJUGEY T Ut LNz 3 D2k NG 3 f 30
Cipre AJEDZS Fre IENGT ISRIE! erdl SPUCEDZDU HT FIEUNG) IFS

Saarbriicken 1 U 324/99-59, Feb. 14, 2001 (F.R.G ) available at
http://cisgw3.law.pace.edu/cases/010214¢g1.html In this case, the court
held that the CISG applied to the contract for the sale of doors and
windows and applied the provisions on notice for specifying a defect,
but looked to the German Civil Code regarding acceptance of terms in
a letter of confirmation. The court stated, "[i]t is an accepted trade
usage that a tradesperson who receives a letter of confirmation has to
object to the letter's content if he does not wish to be bound by it. If he
does not object, the contract is binding with the content given to it in
the letter of confirmation, unless the sender of the letter has either
intentionally given an incorrect account of the negotiations, or the
content of the letter deviates so far from the result of the negotiations
that the sender could not reasonably assume the recipient's consent.
The recipient's silence causes the contract to be modified or
%I;lpplemented in accordance wit the letter of confirmation . "

See ¢ ,available at  Ittp://cisgw3.law.pace.edu/cases/011031g1
.html  cfRicizing interpretation of German Federal Supreme Court of
31 October 2001 VII ZR 60/01 in which the Supreme Court held that
""the user of general terms and conditions is required to transmit the
text to the other party or make it available in another way )'.
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@ BGH VII ZR 60/01, Oct. 31,2001 [(F.R.G  afailable at <
h tp://cisgw3.law.pace.edu/cases/011031g1.html [
nother Belgian case stated that standard terms regarding

contractual damages mentioned in a seller's invoice were not part of the
contract because there was no evidence that the buyer had knowledge
of the standard terms and so could not accept them. The written
contract did not include or even mention the standard terms See
Rechtbank van Koophandel Veurne [District Court] [Kh A/00/00665,

r 25, 2001 §Belg) avallableat

ttp ://cisgw3.law.pace.edu/cases/010425b1.html [<

117


http://cisgw3.law.pace.edu/cases/011031g1.html
http://cisgw3.law.pace.edu/cases/010425b1.html

I 2 [ HeREAd DZERT DPEAIEH | dEINJEREEI PN 137
SH RN 1988 8 1 DRHFBYENIDBEAY{ d¥j1980 !FY p&E 30
AdipZDRACDE O | ENEME DRIHRURERAEl 63 coipfle
HERDZNVIE g 83 1) :La7A%Y 98 WK zheT ¢ disp 4pT DK
putdi Di !l f UNPZDZARY (id & NGUEDREIPH 3 Nid prUIES pyIENG
| SNET 3 f RCEE £ 11 &3l o AT dyfEDE UNFRSERT +
. )f efi3Z
|5 \PRHIEDSE DRAGREGEA T dipIPAY W)Y -138
Nj DB OZDES FACE! FerRpRUICGNIZAY njpet " DA 99 A7
| SRMENE PRUIES pyIEaYa ! k URHRHIEOINIEN DD E DRI 3
DIRfEE! FECSi@F f UNJRHRH Yoy Njnfed & bY o ! Il 82 BRprdIE
T dipg
YPINE! Dfeiez UEt FghpNIT 1 T 14 pDEDE Ukt FOLSE GF
e dBdy)ART Dkl cipZDNFE HT T GIBIENE! TP HIS
oERDR A2 SUNE off | Nig IEpfEYFElbigR(EDR2Z8 DR AINJE
. GyfEDNGCHT FIE! FELEDAZ HHET 3heT LYt diNj! e
. AFIENGIEAYY t dERGFT DMj DIRNJ Uay RS @F

a9 f YEEDBAFT pODE PT + & CNFDEGE CUNE P& 1
JNIEZCO@T (5 T+ SEEEIGY NI N IEFRT fEUEAR Rt
DFES @ (i pRPDE 83 fAILUMBIING N IELEIN N LI 5
LUNDBBRILF BUICEf - ARG UIRHESA FEICECT 1D

" Ljia

@Lﬁ\ bl

118



(Lo joatlly J 5l
DAGNIT DRABHT 1980 fks HEAcLipH t FOI3HG 139

LEHGT pAPs PT + &N f UNPEAIBDEGUR pa5TPU DY UNHE!
WHDEY | T pORERAEDE | NelEl qfe aNLNG DY f Uape
LT 3587 NpIPPNINj T INEUGEHsHDZDE! PrEYLE
il B af NHUNJEYDRHIE! Fyo UDZ AN T HENJONYIE! Gt NT O
Njnjpt| Bl eRZKie IigUEDEIIFICE] 3 RdEDEO N YoNGT |l
PRUGHDN] E BT HENJO@LESTPUDY LING DY pGi D2 f RS U
* iNgesy uroclEaZ NjreT nDt f RUCEDRE &33f UNDEZ

Az iyt N d3Zs pT HFSUNHEDE oGP i 140
NpRIIEDNFHIEDR Yz NEAEUINER cap (18 DR HRIE\pIE
LINE DY f Fli(fef Uapehel D REEKIO WCC opNPZAITPDE
B ONHFSRRUOEPEIN HEELRLENIbRIFEAYNE Difsi PUEN 0BG
| 4 NERj ayfED} diz) bRIE( DA IE! DADIFE !k DENG” { f UNDEZ
DI Il S8 WINyDADIEADE T 3 Njf FICET 3 apeDl sNET 3 U GE
UT + 1l SRNFRENG DR2AG T UINHFEDRUO{EDE  Fd2dioet f FElCE
he D2 g Adg UfED| UNBFSHRUO(ENG T OptAEp+ (G a)UgT &
D& GUHE! [fs pNj & cah/IEDR}IGR) 422 FIELD] IENJNjpH DEZ
)] (lEf @€

Gl pdatiay ¢ Gla 13) 3 caag " O Ao BN e 18 Balal) (e AEIEY 5 AR el ) (
Ce Gl ade Gae i) qlalial) Glay O ol oY) gl cd ) G (g el Jaladl)

o gall JUad) (98 ¢oall) a9 pdludasl) Jlua sl (Blay (g ANS cla i pually aLANL 4158
A Ald (g o) Jo oS3l i il Lgd & Al A3all) B AU J gull) ) 0S4 didic
LM AR 584N L35 ) sSdall Baal)

2O e 1981 Al (<) aY) dhal) & gaa (e 32 Balall ali F

"Invitation of Promise or Performance In case of doubt an offeris "
interpreted as inviting the offeree to accept either by promising to
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the offeree chooses''.
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1 -Unless otherwise unambiguously indicated by the language or
circumstances an offer to make a contract shall be construed as inviting
acceptance in any manner and by any medium reasonable in the
circumstances; 2. Where the beginning of a requested performance is a
reasonable mode of Acceptance an offeror who is not notified of
acceptance within a reasonable time may treat the offer as having
lapsed before the acceptance'. . e L
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(1) See John E. Murray, Jr :" An Essay on the Formation of Contracts
and Related Matters under the United Nations Convention on
Contracts for the International Sale of Goods ,1988.p9

"ol e 1981 A4Sl ‘_,s.u.«\z\ A8al) 45 gda (pa 33 Balall yaii * (
Even thought a manifestation of intention is intended to be understoode
as an offer ,it cannot be accepted to form a contract unless the terms of
the contract are reasonably certain .(2)- The terms of a contract are
reasonably if they provide a basis for determining the existence of a
breach and for giving an appropriate remedy. (3)- The fact that one or
more terms of a proposed bargain to be understood as an offer or as an
acceptance . .
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Northrop Corp. v. Litronic Industries N[ 51 3 BICESH B apNj
f plcanld DRbU+ NNELD] I FT NIY Northrop  Hp| | GIKIi©
LH piaNj A NGNDAPHE £ pcaNjLitronic Industries M|
D hipl I 46§90 DNy PUNGiE 1619 GEEDRENEE
b IEf +CUPEE! . T b b f £CDIPyCINfe K Py
DI2 AN ik SYFD A2 NI DN EU A7 GUBHE! /5 | dit DA
DA BPNIHe pNIDAGNINEENorthrophip] | gYehGRDEZNDE
. ANy DPZIEDE IS Litronic Industries hUp]
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@oda el e
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5REDE SadyfE! §EDRZDE 0 RHNJIEIGE DEE  yGARY DighUE
Al DEDUES 21 DAPH T UUERY T 25 dyl LB KIeFi0DZ
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a sl o g oalill 1ia Jia gellad aa gal) g lal) 0 o388 i g 3 e llin B C
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® Murray,Contracts I Outline, Pepperdine University School of Law.
Text: Sth Edition.p 40
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| fiRvCaN] §1 di o ENJONYCIEH hOUINDRZ) FEfeEDRIPH SNFDNE
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"ol 1979 ey abad) g (B (e Adall) Balal) pals ) ¢
() The price in a contract of sale may be fixed by the contract, or
may be left to be fixed in a manner agreed by the contract, or may
be determined by the course of dealing between the parties 2 . (
Where the price is not determined as mentioned in sub-section (1)
above the buyer must pay a reasonable price 3 Whatisa
reasonable price is a question of fact dependent on the

circumstances of each particular case.

Nl o ABA Jaid) dua (D) 488 A A8 5 el sabeall (pe (Bildail) fae ey - B
¥ Jsd ol Olg ek ¥ ey Jaa o A s g " ABbal) (5 A" Gy La Lgaa g Basmie
s Gag dhadl ¢ gl ) 5300 Vg J ol g ¥ G Gl g Jaall JulS ) i
Sl G BaTl) " saal (udl 33, 3 Ol g anal) o GEN) axe g a sl Gl ae
133 0o Gl g e " OURAl g (A Y Aaal) G IAl (2 GlagYly

¥l (8 35 Ly Jsal) QB 1Y 1 O e (5 pmaal) Haal ¢piEil) (e 96 Balall ali F
" iaa Glag) ey Lad ) o) dgd Jary ol Ade iy fi
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AZH DNl DRIRFADR] YR NG| DIAAT & FEGNHEDIN]NE diHE
FOZ G DRI INFT % of f FCET 3 YhNEUNG| IEA2 €I G
reRHELH & sNFNj INJREUNG] IBNUDINUELNG] IEDE IR T
. f FEUCET 3 UNGL [ELTY prEnjop A2y
. T IFIENRIEAZY 2 209 G 2 UNi| IELT Q ofd apEj
Lip dpNfD A UNHENTPT Ul Gljf FUCEdis §3-1
F ap GEINBREUNG IELH AdY f UNDEE  pHYESE-2
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die ¥ Sl of Us iy al g day Lagd Lgole” (LB, Auluadh Jiluay Ustia) g dial) 3 4, 58 )

ol L@.\lcdl.i.hﬂ el Jilesall A ald 1) g ¢ 28 Nl e Lq.\lﬁdl.h\i\ e
,"M\.\ﬂbuﬂugj:.ﬂ\PISAYJAJA&\AMHMLQ_@@ALA.AS:A\

PRINCIPLES OF EUROPEAN CONTRACT LAW:4 julaiy datty, O
pecl (A saidlg

"ol e 1998 (oY) i) ¢ 6iE (sala (e 2 209 Balal) paii T
Conflicting General Conditions ) i€ the parties have reached
agreement except that the offer and acceptance refer to conflicting

135



L5 A f UNDZRND A NG| DEING DNj Df UDEZUpH €83-3
HINYDYID LR N UT + ! INJB2EIDEZNTWEREUNY) IE
5 @EXIE! oyl FEuGH §T D UNHEQ KGRE! (FEIELE DRHAE! b &6k
f FUCANNHEDS
Gl Calladl)
bl ol aad) die 48l & Gkl T
DENJENFAAIBRNDNT dBEGQIDRZ2KIOFe 1A ReREl Ve - 167
o RB npAHGEPRAINICYRIIES Niv WYRIMIERIDRA dyfe
NINENDIAFEN ¢ f FRUCEUNG| UDINFIEUNG| DI FIES GEFIE
Gigyf Ny Njta dDAT ATEf FUCEAY dplEl pEYEKTO hakapZ
 ( @OUFEREIUI | TNJF FEdIN 5T % past
| & SASDAHEABZAY bieke ERGRIERAET 31 dpNj! K
f UNDEZ S |INj (F RICEASY §pijNJUSiiayF GG O GNBIET 3 \GoWEUNG] 1E
BT 4 U f RuCS UapDenNj\GoEUNg| IEAR  HYCREh O RN
Ay f UNPZreNGEENG] DENE Oyl UN§ £ FRICEUNG] AdY' UNEIE
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general conditions of contract, a contract is nonetheless formed. The
general conditions form part of the contract to the extent that they are
common in substance 2 However, no contract is formed if one party :
(a) has indicated in advance, explicitly, and not by way of general
conditions, that it does not intend to be bound by a contract on the basis
of paragraph (1); or b ¢ithout delay, informs the other party that it
does not intend to be bound by such contract 3} (feneral conditions of
contract are terms which have been formulated in advance for an
indefinite number of contracts of a certain nature, and which have not
been individually negotiated between the parties .

A (a9 Balal) (e S 5Y) 5_RAN )2 (
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5pUiy HeAENEPT 2 b (T IESH | 3! FerDRAINFAEN]
T INEUEE Y | HUDES GEXIE! oy H | DAUSOZ
" DZAI( Peter Schlechtriem ( LYAEDRZ GRILWEHI 5 Gk
GN NEPRFDEZDRiA/0 " DUEpNE DFE" UFBZIN] ofT HET sINDawf
abY AldUT NJET 3 h@GP ! | FEDZNiENj T HELE 0al "N T " Al
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R (EDRAGE ICEZDRAINIEGACAIGONME! | EDZU 2t o
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T HEN] RIgRIERSEIE" WY | FEU UNHET 3 \WPNEUNGL IEON[ ] o
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(M See Peter Schlechtriem"Battle of the Forms in InternationalContract
Law available at http://cisgw3.law.pace.edu/cisg/biblio/schlechtriemS5.
html <@002 .
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@) See Maria del Pilar Perales Viscasillas  Battle of the Forms and the
Burden of Proof; An Analysis of BGH 9 January 2002 available at
htt{g://cingS.law.pace.e u/cisg/biblio/perales2.html .35
(3) If the Harties have not performed, there is a greater chance that
courts will find no valid contract existed when material terms are in
dispute. This was the decision in a German case. The court held that no
contract was formed where the parties' correspondence and oral
communications failed to agree on the quality of glass for test tubes.
Citing Articles 18(1), 19(1) and 19 (].:s), the court found that there was no
subse%uent conduct of the parties s owin§ the existence of the contract.
OLG Frankfurt 25 U 185/94, Mar. 31, 1995 (F.R.G) available at
it :/lcis w3.law.pace.edufcases/950331 1.html

artin Karollus  Judicial Interpretation and Application of the
CISG in Germany 1988-1994 jn Review of the Convention on
Contracts for the International Sale of Goods . 1995 gvailable at
ht)t(p://cisgw3.law.pace.edu/cisg/wais/db/editorial/karollus910814g1.html
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@ See Amtsgericht [Petty Court] [AG] Kehl 3 C 925/93, Oct. 6, 1995
)E.R.G ayailable at Ittp://cisgw3.law.pace.edu/cases/951006g1.html [.

) See BGH VIII ZR 304/00, Jan. 9, 2002 (F.R.G ( <available. (powdered
milk) | .

) ¢ee Maria del Pilar Perales Viscasillas 351 0l Gl g2 1)
Schlechtriem supra note 279. Professor Schlechtriem, BGH VIII ZR
304/00 supra note 289, states that the last shot doctrine "seems to be
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the most-followed' but that the German Federal Supreme Court
(BGH) considers the knock out rule to be the prevailing view Id .
Article 209(1) PECL also follows the knock out rule, excluding
conflicting terms from the contract. The European Principles make
specific reference to conflicting general conditions yhich will
ordinarily not be part of an otherwise valid contract. According to
Article 2:209(2) PECL, however, no contract will be formed if one party
has indicated in advance, explicitly, and not by general conditions, that
it does not intend to be bound by a contract on the basis of paragraph
(1) or if he informs the other party without delay that he does not intend
to be bound by such a contract .{

P (See CASS, Cour de Cassation, J 96-11.984, Jul. 16, 1998 (Fr .(
available at Ittp://cisgw3.law.pace.edu/cases/980716f1.html < |

() See Henry D. Gabriel: " The Battle of the Forms: A Comparison of
the United Nations Convention for the International Sale of Goods and
the Uniform Commercial (1994); Honnold, Uniform Law for
International Sales supra note 53, at 192 stating that '"'last shot'
theories have been rightly criticized as casuistic and unfair" (.
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(2) See Viscasillas ¢, at 183 arguing that '"the mirror-image and last

shot rule provide a certainty and legal security for the parties," though

rigid, "it provides adequate protection to the parties in the majority of

cases and permits enterprises to more perfectly plan their standardized

transactions ") .

(3) See OLG Saarbriicken 1 U 69/92, Jan. 13, 1993 (F.R.G 4vailable at
http://cisgw3.law.pace.edu/cases/930113g1.html <.
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() Case Commentary, The First Decision of France's Court of Cassation
Applying the U.N. Convention on Contracts for the International Sale
of Goods 1995 ( jvailable at
http://cisgw3.law.pace.edu/cases/950104f1.html  eriticizing the lack
of rigor with which both the Paris Court of Appeals and the Court of
Cassation treated the issues raised by the case (.
(2) HTTP: WWW. CISG. LAW_ .PACE.EDU BIBLIO/
ENDERLEIN .HTML .
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JFIFF DZHUIEORT N | K URDRHIF | NFDZ) DIZHHEDY. fa] cDEN
DEEEt YA AN ayESH offii pATET PUH HGH MRN e b ap GGj
PRUNG + LNJY IE1T DF BatADRIWER N FNEAY £1TT o
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A definite and seasonable expression of acceptance or a written

confirmation which is sent within a reasonable time operates as an

acceptance even though it states terms additional to or different from

those offered or agreed upon, unless acceptance is expressly made

conditional on assent to the additional different terms.

() The additional terms are to be construed as

proposals for addition to the contract. Between

merchants such terms become part of the contract

unless:

(a) The offer expressly limits acceptance to the terms of the offer;

(b) They materially alter it; or

2) Notification of objection to them has already been given within a

reasonable time after notice of them received.Conduct by both parties

which recognizes the existence of a contract is sufficient to establish a

contract for sale although the writings of the parties do not otherwise

establish a contract. In such case ,the terms of the particular contract

consist of those terms on which the writings of the parties agree,

together with any supplementary terms incorporated under any other

provisions of this Act.

PRINCIPLES OF EUROPEAN CONTRACT LAW  : 4 080 43l ) (
pecl () saiddy

"ol e 1998 (nusY) Bl G 5iE (salia e 2 210 B3kl aili )2 (

"Professional's Written Confirmation If professionals have concluded a

contract but have not embodied it in a final document, and one without

delay sends the other a writing which purports to be a confirmation of

the contract but which contains additional or different terms, such

terms will become part of the contract unless: }) the terms materially

alter the terms of the contract, or (b) the addressee objects to them

without delay"
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() See John E. Murray, Jr !' An Essay on the Formation of Contracts
and Related Matters under the United Nations Convention on
Contracts for the International Sale of Goods.1988 vww.Cisg.
Law.pace .edu / cisg / biblio / Murray. html p 4.
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@ The classic case is Caldwell v. Cline 109W. Va. 553, 156 S.E. 55
)1930 Bee also Falconer v. Mazess ,403 Pa. 165, 168 A.2d 558 1961 (.
® see John E. Murray, Jr:" An Essay on the Formation of Contracts
and Related Matters under the United Nations Convention on
Contracts for the International Sale of Goods" .p 4
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ATIRZAUBIELT ! 3G f UNDZORITRUNT NEDFUGHC PG UFaDkz frsh |
UNT Njf £ T HET difZD NG IR Ghe DY R CEDE Wie pLENGYE
!V Of FICET 3 \opEDZ NG Q) INEIE
Ki© WNHET 3 i pIENjURe pLEPURIDY 3 3 IErd | DIz pRN}-188
1 3 \opEDZNNDEZIGATT 3 £ UNDEZLING GNT NEFD7 LFankZDj
UGN Nj 4 Lijgapt hée Nj @l Ff IRDZSE f UFIDZDE SN f fliCE
UNEE WA J8t) DS Gl U igCEDZAz dief Uil UNj f UNPZDRZ
@ UNF DX prizpIPAY UFOE ™ LI f yTT a5 f NJ DIANEI AN IE
ASEDE | NEl &1 3 1 pps aHeEf UNPZAIBUT T ! INpipd&lie po
Loyt U GNBECR pdDE f UFIRIZLIFE pAayGDENEINBIEGNT NG f FEUCE

"ol e 1981 Al S xSl A gaa (e 63 Sabal) G )i BARN Balal) pali T
Restatement (Second) of Contracts (1981) § 63(b)." An acceptance
under an option contract is not operative until received by the offeror."
) See CISG supra note 7, art. 18 (2). As to "oral offers," Article 18(2)
requires such offers to be accepted immediately unless the
circumstances indicate otherwise. This is a rule of construction in
conformity with common law notions See, e.g ,Textron Inc. v. Froelich ,
223 Pa. Super. 506 302 A.2d 426 (1973 (.
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WIB 35 VTt f eelehue DABEELY Az udidd-189
nue Gf UNPZuaiN] sNE2 ¥ 3 L§FIaDs f FUCE!l £ qg 2 15
HutdELT apeN]ING Ce pe'ap f LFIDkALs Ddj DIDBAIG)1 16( bRICE
A UNE f € NgiHi22 YOBREEN| f UDRDN} ) | SNESH T 3(
2 OFIEUG UT T DIALGIINGN (N 3 e poYNp D pHul AR G
D] f FeiCFSopDiZraNIEDR. U [ OTEOT PIESH DN D2Z
| f UFEIPIZRN. £ UNBIZLINT Njuel AIJONEEURE pamg [ T HErueHE
NG cATHE 1| f UNPERNJI U fRiEheT IEDR7 €2 dZDe 1 ofiNjf qRIDRZ
. PN{B7 €2 dZD¢ UNHEUR pdapUD s ONJib#H UG5 (3 LGEd

|k DI i+ f FRUCFST UFankZf fee i fRADiD AWGEyEEhe PEZAIN
NEAEN] REREDR222 (1 16 (2 15 ( KGREGNPIUDHADZPENG ¥
pij D E2ANDFEERT GIGNINLF UNDEf o © A%y hE DESf Ui
M BN

O In illustration 8 of § 41 of the Second Restatement, A sends B an
offer by mail to sell at a fixed price corporate stock not listed on an
exchange. B waits for two days after receiving the offer and then, after
learning of a sharp rise in the price bid over-the-counter, sends a
telegraphic acceptance. The illustration concludes that the acceptance
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| FFEAz NNT NEDNAN | N Uit ICE! FRBEUafN INJEDIZS 1N
ReRCERZRT | SNpgfDRIR !l (e NELE DEs2(EDRZ3 G
baNj O HERIDIN] RERIDRIES | 21 H8N) Fh@EAY Fip 130
Uiy T 3 hBYT IEnjop A ol YFCDAT bzl U7 HCEFUNNE T 3! aitlie
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may be too late even though it arrives before a prompt acceptance by
mail would have arrived. Comment f to this section explains, "If the
offeree makes use for speculative purposes of time allowed for
communication, there may be a lack of good faith, and an acceptance
may not be timely even though it arrives within the time contemplated
by the offeror ."

Electronic communications in trade: & dai¥) 4y (%)
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FRUNJ lj2H GFF LEf pec'Nj T 2NBUFT HUEYIN] DiZbUIE DI UN] AN
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T 3 INNJIDZHUEDE dRNT JEDZRAEANINDY plPg #QN;
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Upe IEapEENRIa dpNPREY U HLENja G- IEGIPEET 3 7
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UFT HCENpURIDIDE DighUea dNjERD Dy FeD Digh DEL +(E
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M see Siegfried Eiselen: " Electronic commerce and the UN
Convention on Contracts for the International Sale of Goods (CISG
1980" (.1999)

M Corbin 3B-3 24 ¥Van der Merwe Contract 43 51-56 (Christie
Contract 75-77 Staudinger/Magnus Art24 Rn1 ;
vCaemmerer/Schlechtriem/Leser Art 26 Rn 11; German Biirgerliches
Gesetzbuch 180 Cape Explosives Works Ltd v SA Oil Kt
Industries Ltd (1) 1921CPD 244 Amcoal Collieries Ltd v Truter 1990 1
SA 1(A) 4 Miinchner Kommentar /Forschler 180 1 (Rn 34 .
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UFT dEDZAYY 't dilfhe reception theory UNf NERpudz
Ady UEY 1l NjAtE LG UADZAIBFD ANT NppuDERd G 1
T 3yT Nacl SO tCERgrdAY diggtichudl g SNNj LEHEDZ
O plIP5 @HIlj UFDIll offyDibfe D 3 LT 1ELI3 ASH A HEDEDE
Y (2 1 HINEhEEGD AT 1EDRYP| FERZD 3 UfF LEAYY

D¥j fNANjhe postal or dispatch theory U plEHpudz  °
A3 UT t{CEAYY \OFY pliP5 Gk Life padpUDERE A 1UE
O e
1 3B 1CEDMj fNA\j the formulation theory NGFl [EHpudZ o
UGRHEHpudELH ! ofile tNj Lap hEFT T 3 LG URIDENG ofs Aldhueie
apUDE I ENGLERIAT 3 ONIplIEDRAZDUE o LR GipBERpUdELUD Z
P (U tCESNIhGEe CET 3 paTEE PUE! fis

@Burghard 1995 AcP 75-76 Miinchner Kommentar/Forschler 10 Rn
18 Staudinger/Magnus Art 24 Rn 1; Van der Merwe Contract 43 ;
Amcoal Collieries Ltd v Truter 1990 1SA1(A)4 .

3 Van der Merwe Contract 51 Christie Contract 76 v
Caemmerer/Schlechtriem/Schlechtriem Art 18 Rn 31 ;
Bianca/Bonell/Farnsworth Art 18 2X5-2,4 Honnold Uniform Law Rn
162 Staudinger/Magnus Art 24 Rn 1; Calamari  Rrillo Contracts

3,22 Williston &34 68§41 Uniform Commercial Code 2ZP1/1 ;
Restatement (Second) of Contract @8 Entores Ltd v Miles Far East
Corp 1955 R ANLER 327 .

) This theory is applicalbe both in English and American law subject to
the condition that the post or similar medium of communication was
prescribed or auhtorised specifically or impliedly by the offeror and
that acceptance was properly dispatched. In some instances the
emphasis has moved from the authorisation of the form of
communication to the question of reasonableness see Williston &35 .
Generally.

(2) See Cape Explosives Works Ltd v SA Oil Kt Industries Ltd (1)
1921 CPD 244 where this approach is rejected for practical reasons. See
also Christie Contract 76 Staudinger/Magnus Art 24 Rn 1
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DY pUOEK o FOR Nj I SIEAGERCINEID 24 Ukk'as DF 83fDZ
Az LB24A 3 Dol Ui ICE e NFELES GNT NEUpNDRZ ferd 31pUr
L ANj NEPHH ICERFE PIEAYY & PRHEING DZULY DD Uiz D
5ljpi DA SEDENTH T HIEI HAERPUdBTER UNYOZH3 DRAG T & NjulE
UayiED2Nj & NtEl wyDZAN] | il Giete DR ik bf yGle pOiZ
Uferipud TINENT NERPUdRjNFYNT NpibfyDidle DIDZHUH
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(3) See Cape Explosives Works Ltd v SA Oil Kt Industries Ltd 1
(1921) CPD 244 where this approach is rejected for practical reasons.
See also Christie Contract 76 Staudinger/Magnus Art24 Rn1 .

(4) Heinrich1994 CR 121 Fritzemeyer Ieunl1992 CR 129 There are
conflicting approaches to this issue in the English and American law. In
English law this view is accepted and used (see Entores Ltd v Miles Far
East Corp 1955 P All ER 493) whereas in the United States the
mailbox rule is also used in regard to electronic message transfers such
as telex, fax and even telephone (Heinrich 1994 CR 121 Fritzemeyer &
Heun 1992 CR 129 There are conflicting approaches to this issue in the
English and American law. In English law this view is accepted and
used (see Entores Ltd v Miles Far East Corp 1955 P All ER 493)
whereas in the United States the mailbox rule is also used in regard to
electronic message transfers such as telex, fax and even telephone (see
United States v Bushwick Mills Inc 1947 CA2 NY) 165 F2d 198 ;
Metropolitan Air Service v Penberthy Aircraft I8asing Co 1986 SD
NY) 648 F Supp 1153 Lipschutz v Gordon Jewelry Corp 1974 SD Tex)
373 F Supp 375 Ward Manufacturing Co v Miley 1955 2nd Dist) 131
Cal 2d 603 Williston @&34expresses doubt as to whether this should
=still be the case in modern law but goes on to state that the mailbox
rule is firmly entrenched in the American law .
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) seeSiegfried Eiselen" Electronic commerce and the UN Convention

on Contracts for the International Sale of Goods P24( Wright
Electronic Commerce 5 and §6.4 .
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) On Interchange Agreements generally see Eiselen 1995 SA Merc
LJ18-1 ¥an Esch RE R¥ins C Recht en EDI 1993 Deventer; Perrit
HH Baum MS Electronic Contracting, Publishing and EDI Law
(1991 New York) 6 ff Wright Electronic Commerce Appendix H;
Ritter JB  Boss AH Electronic Data Interchange Agreements (1993
Paris (

@ See for instance Sections 2 and 3 of the South African Model
Interchange Agreement (published as by the South African Bureau of
Standards .

164



NjFNGERjoN)LIFT t€hde NARY e pOkZs, pUEYpU'2 nNpDZ 7
HINYRIGUFT +CENFEUT p DREGBIA N 35 PUESH DF &) fNJ 3
\PURIDEZN U0l DZAT 1§ & [ CEDE ratt (sdNj
fOYEH CRDY 3 NNFDE 2 pEtizhe ha) Dalldi INDAELYINASY
DU =NguiEdy DZpUENIFT Do) ARE Ni (Edioft T 3 FipNIN|
npJrHERIDRE dhIEDENJES LN Bigelz

f Ul o €l 3 \pURaIDd D& DEadits @ ALY jaipt- 196
(ife Nj @l €DR lag (Fy, puil Il T & dEUT NEHe fajfE T Dz
DEZDRUNT NEDEZS pHIN] U HCENFPE iy haoBieurT e
. Nd3El PHHENGEPRAIYIDiAsc] sNEdjoR Uyt hubajAldiire pCE
UNT NEPETNDZDUIEARY Y UTIShFCTNIDN} ap INpZpaIE iut pIPUN]
OBAIGONME WN;j T ]l Refpt &ch@3 T 3 RySNET bl LEN
1@0leEf @ DAGPIES Nz IEGYFEl & GitHiE! @Ol CEl o Az UNT NE
N aEEUFT 1UES pU' D BINIAGYFIELT

FENE f Uil DO pfal DN WtGe IE SYBYCEDN] AN
HIMEYYIEDY & ALE

. NIFEYOYRIErFID Y Bioft DiZhUES A€ ANJERIEE

f UNR ENg AR JUODZs pPUENj UFT 1CET $¥DPN} RigRIENFEIE
. U e
UFT HCEDRj AtDdoft Ay ' ¢ Dipas DMdBef Wl 3G EN] AZ\j

pIPNJLYSN] DN 14 GQ|dyfERZAY ¢ dzop f UGS Wiz

s f H EDRANYDY INGA] i D&f Uil UPT EET 3 f Ny dNANGhRVE

® Honnold Uniform Law Rn 255-260; Schlechtriem UN-Kaufrecht
Rn 149-150 ,158-159.
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() See Nicola W. Palmieri  Good Faith Disclosures Required During
Precontractual Negotiations (1993)

@ See Paul J. Powers: " Defining the Undefinable: Good Faith and the
United Nations Convention on Contracts for the International Sale of
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1. This distinction makes it clear that the doctrine of good faith merely
directs a court towards interpreting contracts within the commercial
context in which they are created, performed, and enforced, and does
not create a separate duty of fairness and reasonableness which can be
independently breached .
® www.cisgw3.law.pace.edu/cisg/text/peclcomp29.html

) The Restatement provides :

A complete catalogue of types of bad faith is impossible, but the
following types are among those which have been recognized in judicial
decisions: evasion of the spirit of the bargain, lack of diligence and
slacking off, willful rendering of imperfect performance, abuse of a
power to specify terms, and interference with or failure to cooperate in
the other party's performance ."
www.cisgw3.law.pace.edu/cisg/text/peclcomp29.html
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<'"UNIDROIT Principles of International Commercial Contracts" 4 gal)
Bl ag8e aSad Al dalad) (saleall (il dlas) gad dalall 4l jsaluall ol ciae) B g
alaiBl) Lgd gyl CadUid] oo B (kg calladl J 93 aran (5 gia o Al gd (iSay 43 5al)
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The UNIDROIT Principles Concept of Good Faith :4; iy dalily *¥)
UNIDROIT &5 _ail) 3 giall (sla ¢a daglaal) Baball (a1 g¥) 3 38N (i )
:0) 1= 2004 Aaxal) Principles
Good Faith and Fair dealing 1 dach party must act in accordance

with good faith and fair dealing in international trade }) The parties
may not exclude or limit this duty
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() see Ulrich Magnus GUIDE TO ARTICLE 7 Comparison with

UNIDROIT Principles of International Commercial Contracts

Remarks on good faith 2001 .http:// www.cisg.law.pace.edu /cisg

/principlees ani7. Html p 9.

(2 Ulrich Magnus""GUIDE TO ARTICLE 7 Comparison with

UNIDROIT Principles of International Commercial Contracts

Remarks on good faith". http://

www.cisg.law.pace. edu/c1sg/pr1nc1plees/un17 html .
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€ INBDFEYFS” ( T YNJ NpBRYDAHY & Tl ICUCREIEN] 1PpRyD A HdE
IRk AHENHINYDEZDR/DAlIGhET U6’ | DI INDEHIHD 28FyDZ
P C NGO NPT + UDHADNj DEEDEHUE
- POiE1 FERIEVGY & TP ISURAINAEDEZO A3 f 1PN

' Matthias E. Storme  GOOD FAITH AND THE CONTENTS OF
CONTRACTS IN EUROPEAN PRIVATE Law, 2002

s R sl alls Ay dag) ADG e AN Cpn Tapa ¥ Sad) 0538 (salaa uensi T €
A4S jidial) Ll il (alaty 3 g ASE ad), - GiIBYY G AEMAY) (saliall o aghy oMl g
0o Aol Coman i) g iy (s R ) dnal) Lgd gl el AT 3 ghad) () il B Al Cpeun B S

S 525 SAY) ally (aeld Jlras Lty (Glaia G any AU, obladl) CLENAY) Cua
& Gy, AN Cpn Jia da gida e gl o ALY Jall) G 4l g 4y ) Al

(ul.'ﬂ\ LY Aagd g hal) 4y Al CLANAY cp CAMEAY) L (8L L

= (. Aalalidl g pall ) dalad) g ALl dasal) 3 dalda Cp,... (o pal) (o A glsal)
PLM"J‘L!JLJJSJ ;Lm.ﬂ\uAA.ASAJ\ \JJ\‘,JQJ\J«AYU@M&M Ol de g jdia
Lg..aau\ L hh}lbéﬁywd)a\L}ADIAMLQ.\\"J;M\UHA\MHM
daia o LS, i Ghaiall a8 (g9 A gilal) HEM\QAUM\MMJJQMQUAUAA.\
138 e AY) Cihall Jaad AY) Gl llaa o jlie) & AL o g ¢pd k) aa) ¢

B 43 3 a AT il s L il o g el JLAY) ol s 1398 5, o gl

o 138 &), DAY Gkl ) ik e Al pos pal) JiL Y g £ guagal) G

Lé;u;ﬂipujﬂxm,u L) fun 3,88 o (5 48 92 e sl Jlaial Jga ALY
wwdgﬂﬂ\ﬂb\&ﬂ\&hmj A Gpad L Ma¥) G Juadl)
AdlSe s g )UJSHJ\( u.il.d\ dradl (pa Ay G g 1O gladl) Gl o' AdlSa kg )GJAJAJ\(M\
A 180 glewall™ 5 8B Adaa a9 ) sl ( G Sl pa Ady g ' glnall aB gl 5 SB
. Bl dal g ciladlua il
A 1o 1998 (oY) i) 5 salaa e 1 B02 Bakall (aii * ¢

Under these Principles reasonableness is to be judged by what

persons acting in good faith and in the same situation as the parties

would consider to be reasonable. In particular, in assessing what is

reasonable the nature and purpose of the contract, the circumstances of
= the case and the usages and practices of the trades or professions
involved should be taken into account "
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HF FaNID T NIDZREpD Az b8 (WG GRILES Ul Ay f U o
UDEREAIRUT NJET 3 RidFijol p2IN} DID NG pPOZUE! oy
' Up BO1( pOFEE pUE

LY NDpY Hfe | DA cDY NT AE! Gy pUil | DE
Az NfdyEDING Nil [T NP2 bieieT 308% paEE pUE
PATEE PUERNGDOZ HERDA 15(Eg NjulEU(F2 €1 ayNjlifie 2
P (x 109!(

FPRAEQDAND UG f IVIENIT di 3 56EDBDZNdIZ o
P 8.004 (

1) 5 1998 (0 sY) Sial) (g3 (sala (e 2 BOT Bakall aii ! ¢

() A party is free to negotiate and is not liable for failure to reach an
agreement " (

2 O 1 1998 (ug¥) dhall 598 (sla (e 4 109 Balall pali P €
""A party may avoid a contract if, at the time of the conclusion of the
contract : (a) it was dependent on or had a relationship of trust with the
other party, was in economic distress or had urgent needs, was
improvident, ignorant jnexperienced or lacking in bargaining skill,
and D) the other party knew or ought to have known of this and, given
thecircumstances and purpose of the contract, took advantage of the
first party's situation in a way which was grossly unfair or took an
excessive benefit .

2O 1S 1998 (oY) Sial) (g8 5ala (1 8 104 Balal) a3 (
""A party whose tender of performance is not accepted by the other
party because it does not conform to the contract may make a new and
conforming tender where the time for performance has not yet arrived
or the delay would not be such as to constitute a fundamental non-
performance".
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OB ZRYEAIGINONT dEiqDREOFE BUNKCRHFUICIDYEFENN
DR AINJEACAS N Bz 2 Q i KRB Y FeidEDeEo
RINBEPNAT RERAELE fia2 T 3AYR " DZAYY| T dAHENByGE IE
1 3NdEDZO | PIEEDPY. AYS ARG T 3GENJESTES YONIT Nj
" HINGIEDRUIE
nip SIDAPAz f lid f pY bRFJADD 3G O N
& BTt bREINFENED A SALTHY qRIYCEU U L Gf URNKs pUE
PARDEZINGIEDE (oG DN NEEDRIRY iRyD7 UGS D
f UNDZAIGUT T L AHEs NiulEp# Az Life palt S3LGD Az NG aff
DO ! NiEDPuaiiNj \afyDde pCErEe Nj df S0 gD SNEAZ
f UINJL G njre! SRICEONJAIGP + rFOZEp+ DENj ¢ etz NjHide
Nj Pl G FUEAINGUGHY Az &g PUEUDHAAY f WINj RdEDZO
5 2D F N b0 2T GayIEbECDB iNyDE 3 Nj P f dBN;j iNyDZ
. UPT A AINJEUGE Y DI ayiEpPDZEABIDZ
| IT ap hyGe IEYEDR AINJEDAE DAWE DIZDING- 223
DY YEli DR dZAHEN s (Epie 2 Az RNE! i FCEDR dRH
PO AMNEASHEEK PHEASY BYTII KR! udBs #aPZ

Good Faith and Convention on Contracts for the €L ifary/ ety
International Sale of Goods

D see Secretariat Commentary on the CISG; CISG W3 database, Pace
University School of Law,
http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-07.html

(2) see Nives Povrzenic., 'Interpretation and gap-filling under the
United Nations Convention on Contracts for the International Sale of
goods', CISG W3 database ,
http://www.cisg.law.pace.edu/cisg/biblio/gap-fill.html: ""As an example,
many common law judges are more inclined to stick to a plain meaning
= and grammatical structure of a text, while civil law colleagues are apt
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Phanesh Koneru ( He (ELDZRINLSIEDRZ gRlldidN 224

& 3N] LEIDAN] FAEES Ul ANjDSE FipNINHsHEIDH D2 LING
LB AldKoneru pudij’ {" NINjREAZ b YEUG DREEp2 2 AdY
Az et + AHEA] i e CE QD R YD 1) Eff Y ECYafENZ
N A RDEAZTT STGHE2 gl DAY W)Y. iGe DZ
PG 5@ T\ db) DRJEEPIPDE 3pG HgRE! e FEFH HIEDRE
Ul dika I EHEl NN} | FEDE] s Alapudisfet BRcNEdNSH
NRENGIEASY HINGEDRUH 500 DUOY s (El gk SIDAY ! ae
* CRINJT o)z

B @ pAAIGREE NERENTT NAYe 5@ foAY FHPINI- 225
\pAEAz R E frechie 2 |1 € AHENIMEQ B DA/ HidEDg©
HUASUN 5TDZE, (ARG ap ez DAE hyGe IEYEDRAINIE
REGQ[ES TEDZA pRAIEDRFACANGE |y DEASEA e
FHIEhD AN 5 AT B~ Sir Gerard Brennan ( L§AEDRZ galf ||
ludEl WFY aNJUFY@DZ Wl FsiqEpfyDaRz DZAIG ) it €A
f 16 EERNRIN AL QU E iR DIZDEE51 ANJENR D QDI FEE
A AJEWET diPZDRFRIEDRZ42 OIS dAROZINGE AYNjhdDZ
' RdeDee | fEADPE poeingficraiyiEAs dpd EpNg " D2
e YMEAY 't dNRIMLE! BIEDRFACQUBFEDZAIN} 226
NIME! 1D 2 # U RPRMIEANYEN Az " Lies feie (ENDEDY pl P

to give greater recourse to preparatory materials and the legal history
of a statute "
! see Phanesh Koneru., 'The international interpretation of the UN
Convention on Contracts for the International Sale of Goods: an
approach based on general principles',
http /lwww.cisg.law.pace.edu/cisg/biblio/koneru.html
)See Troy Keily 'Good Faith and the Vienna Convention on
Contracts for the International Sale of Goods (CISG 1999 (15-40) p3.
3 Section 242 German Civil Code: The debtor is bound to perform
according to the requirements of good faith, ordinary usage being taken
into consideration.
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Ao dx | RIEF F3 NfaNINfioRt o HdH IFSs T AU g
' hiofy (313 Njredfr (i3 Hio@3 Az O
Allen Wills J in HIT 5 Az apf {DEZL3NPARFGCEDA HIEA TN
d{ UBFa JpAY LediZ504¢ DAAIGNSt ANy, Flood

Az hee UNjjLijoj DI}t o nFENNTZRZ, Q) [Ef JRIDRAJRZNDR DZ
2 ('S EEPIPSIEE

& \NPDOY DR DAL Wiy ES G IEANGIEE (IELETN
HT pRfOEE SO G 1 AJENET dipZDfEN R HULE! [FIEDREE
RdEDee DR G ditf & SNPIAL NS BT - HdEDzo e N
. ONJ NGRZERCHUEhDZNpOTEigE DR
Aaliad) 4 el Aadaity) Al s Gl aa @
AGNIET SNIZDEfRHHING N5 LERSRT ofpff AlGRftidBa 227
njfdNj 1980 s NeREDRAGE IEGEZDRAINIEDACAS NT NE
abll AipZDRFACUNGN | FACDRACNG NEEDES TN $YRY §T dBkIZ
iR’ ((idgDeo ABhg2EAz FpT PR anicUNJESTPAEE bRy
APU BT+ Az RideDzo afpidy? Al A DRFRIEUNG ARITZ1 b3
& e AdEDee" DEEUT NJEWDE URaS1p il | ap aliNj” (apyfie
RAEDZO 51GFCHAPNDICHEN] N E! FEEAIELEcpATE DN

Common Law v. Civil Law: Clash and Compromise £ idaiy/ 4ty @)

D Banque Financiere de la Cité S.A. v. Westgate Insurance Co. Ltd
(unreported, Court of Appeal of England, 28 July 1988)

(2)App. CAS. 1,at 46 P.C 1879).

(3) This is not to suggest that the approach to good faith within the
common law world was completely homogenous. For example, a
Canadian proposal regarding Article 6 suggested that parties be
prohibited from excluding an obligation of good faith but that parties
could agree to the standard by which the performance of a good faith
could be measured. This proposal was ultimately ,
http.cisg.law.pace.edu/cisg/1stcommitee/summaries6.html &
http://joe.law.pace.edu.cisg.text.colloquy7/html

(4 Eorsi in Kritzer., International Contract Manual: Guides to
Practical Applications, Kluwer, p.69
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@ERDE 3G agsfIEs PULnjol AIFHE! SHIERYT NIy AZ[ + DEf Wl
npRAIEDRFACAz DEICNIZ DT pif 2 pcAY t D Lgg Lz f NgpDZ
O BIEDRREUINS

8 DEASEAmAIE Ddaby/H NopHIERpUdBt  pANEH - 228
UNjJADDZDF riedrich Juenger npiNj fN3Y SADIENG AdY
f NG AdZDRRIC(NG DR ANSDUD PR YLD MNPY SRR | DN
PAAEDZO e ZEH €U apNj * ¢ aNyIEAz DE DRIAHY NJFYCDZ
& GONNUSDEZ NBGNpPA Er (HQFSE 01 oy bl cAdE t OF
DO UINPHEREAS Y dijdd DIDRE] AJ diz SNBIj DIFDANdIE
it ap HENE! | FEDRDEKTe O pUdH STGHIER gl | ThyF Aldhide
PO GICESH STEF Az RN OYRLER GG
LpFEYFEapED M | GLijbal) AR LEEHEDEO N pFDH[D diN]
DENEDEO T dEnjh DB Az NNEDZRIEA UyAFSEAADZ
LN Rg2EAz LYt dEfi=TIEDRIA/N aEREADBIET $HYLE
RICELE Az LilgpoDEEUNYICAIBACDRFRICUNG ARV BEDT o
DIFFZ ¢ BUNFE R heFRIEL DR, pyD @B oEAdE HINGE

) see Mary E. Hiscock .'The keeper of the flame: good faith and fair
dealing in international trade', 29 Loyola of Los Angeles Law Review,
1059 at 1061 .

(2) see Friedrich Kessler dith Fine., 'Culpa in contrahendo,
bargaining in good faith, and freedom of contract: a comparative
study’', (1964) .

(3) see Kessler W ne., loc. cit., quoting Michael G. Bridge, 'Does
Anglo-Canadian contract laws need a doctrine of good faith?' (1984) 9
Canadian Business Law Journal 385 at 407 .
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' HRJEp+ ZNERUNIEAEN;
atdz RdEDFOP diofr  Lord Mansfield DEB- 229
Az" DEELINIGLD® f 1@+ btUdz Vallejo v. W HI[ 51 35 IEINJIE
OIS D SNl HFIEN] DEIEDH) Df Wl HpRYIEl GOIEd
2 Tl HdEZDe© e PFAIdLord Mansfield pff &Nj §ikD pENG
FifE aEWDE SIDHHyD Y D28 dZDE GIEDHN] DEGIEAS f GOK
Wz 5 @A ACHGaEDRAdEDZO Oyl 1 7 WD (L D7
. aEAzfaer 211 8 DINs2Ep22 Al
DEHOkZe (H00 N T SNP'3 HigUEAs NOEDEZO o> XD LN
DEL N[O hGRO. i AN D2 BNU NOUSDE3 FHij NUFE HGE
\aY \GELH | pcail afEipliPa adMHdEDES e DY DY2DL
: - PNIEY Ut
Yhe(Epie2 | 3 LapDFAIEDEO eofp Fofle EDEI A .
. DS SUCE! FET + Ay fERRlEt pRIl HdEDeO D] o
: DIN[bepT RdeDee Aldhi|+ 1 7 \WEZDAT FON|

() see Franco Ferrari., 'Uniform interpretation of the 1980 Uniform

Sales Law Pace University School of Law ,
http://www.cisg.law.pace.edu/cisg/biblio/franco.html

@ Lord Mansfield said it was of greater importance that the rule
should be certain, one way or another. Vilus made the related
observation, that "'[a]fter the representatives of the civil law countries
have understood that any insisting on their version was useless, they
suggested that the referring to the principle of good faith should be
omitted from the text. It is a pity that they did not succeed in that.
Instead, an unlucky combination has been adopted, an inconvenient
compromise 'Vilus ,'Common law institutions in the UN Sales
Convention', Estudios in Homenaje Joge Barrera Graf, Vol.11 (Mexico :
Universiaded Mac. Aut. De Mexico, 1989) pp.1438 - 1440 in Kritzer ,op.
cit p.70. Mansfield may well have suggested that the drafters of the
CISG would be better to completely omit any reference to good faith in
the CISG or expressly exclude its relevance, rather than agree to an
uncertain compromise .
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Y NPHERE
Az DE§DZbDOUHE Aldrnyai pDED UdeHicLs Ay hgEull
- i LBl 4@ AR CEAY DRfOZapD diz Bie 24 pryD ARdEDEO
1@z ENj UCRIDELE (NJHdEDZO STEF 5 NG AICICRIP A
PNE DANGIN[bisZE! Ferfia 2 Az U hyGe IEVERDRANIEHAIE
GO AINJERAEAZ pINERHEDZECAGEI SRIELPE dyIEADU
pF U e clisREQRY afBAdE Do DMK IyGE I
lex mercatoria  AINFPRUIEDNE D24 | ! FY” of) FGERH pOIN onjofdEiZ
UNIDROIT 2004 AZHyOERINGE RPRHIEANYIEQ ofEEN]
PRINCIPLES
-~ AIFIELUNEARY UCRDELT DRAGIDA (4 AINPIE NjN;
U Y o) 2k 0D f A0 f +AD2K YUNTf L0 2 ZHPFYDZ
f s E P! FY ofB) 4D GINDKIFK f 00T & ANJEUGE
U

M See Troy Keily: "Good Faith and the Vienna Convention on
Contracts for the International Sale of Goods (CISG)". 1999 62
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gapRAgRE! ferpie 3 Az Uz RdEDEZO ! @l ED¥ & | It hyGBIE
. ig2(Epie 2 Az DREDRINT HEaYRT pRyD Anpariga DN
\PAE Fars GF BDEDAJE &1 Uet- off IESH Az [ pNgNj
Az ideDzal ¢ PUEYROANEAER22 Az (e IEYGRZDRAINIE
. YAUNFE\prEHIE
bl d¥ dj D& LUN{GPhanesh Koneru (LYAEDRZ dBlf [jR 231
DighUH | e/ AHEhGE IEYEZDRAINJERACH 2 2CHiAT HdED2O
Do DAbidbN LEYT FENTEAcpNE D Nijfiig (iNg DDy, -BIS
s PUEDRIBEDNE | IIDYYE NG T INEP3 Az aiNj DEDZ) Hide
FERIet p2 UhyGe IEGEDRAINJEDACDNGEE NNj "LFYHDZ
iut RERAE recpie 2 Az RdEDeO f i foilkly PUEAY RdEDZEG
ANJEU@dY Az DZUE! FERRIEN] FEAN) 2 pt N3 (e | Digfly
pPNE AdY pl FERD 3 PRIEDRR HdPgas fipie 2 DIRWNUP &
T ANJEdyIEADU

Criterion for interpretation £ idaiy/ 4ty )

™ Koneru., Although the distinction is academic, there is even
conjecture as to whether the emphasis is on 'observing good faith' and
'promoting the observance of good faith'. That is, should article 7(1)
read: "in the interpretation of the convention... regard is to be had... to
the observance of good faith in international trade", or should it read:
"in the interpretation of the convention... regard is to be had to... the
need to promote... the observance of good faith in international trade'.
Loc. see Troy keily: "Good Faith and the Vienna Convention on
Contracts for the International Sale of Goods (CISG)". 1999 2 &
Gl
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2 W3cAz \HifUl $fe reDdl gk Kio WhicUsNjgdi£HEl 3]
| PRrelic!it GNP DEUFEEPUTE N DZDA A p&Y cAz REFEERDEN]
RPN HIFEFCERBEEDES, BT IEpye f T f @ Gha cAz i€ DZ
. aPNIZDRY e IE! (ite Sl U UPBEDRADH DEZf £ (60 \pNF G

DRSS IFON ppNIDR2 AR bRIEGUREE! 5 PIIPDR2 | YIEAYN)
Lz Al dEEDBIEVan WFYCUFREND DY poZ yAFELPEINA diE
JERICALE Al dEEDEIEDEAlIez A0z oz D LREY UT &
hEDVZT D € !l Oiite (Ef Dl npt] DEZAYY hal 5EF UINjpie IFS
| g2 e lEDEnpliNURNEH pfzDE ! LgE TN INfIFchjpt DZ
AN £ 1HE! oyl bRICEAZ 5O pfaliz D ! Il Ltk pa Az 11 H WRjfEU
|k DINID SNEpIPAz AJas ah/IEDEDZYAAz njpH DEZii] 3 a3 GO i
& T diDifd? yG1 NDFEDE] sNylEDFUCDEYEEh b CEINEAEDE
DR2FGE IE\GEDR AINJEDAC Az NdE DO afENAF NGBy, 1 ha
' e
\GEZAz NdEDeel fipiz 2 T Nj! Il NDEDEDA U] DD 7
relyiEl & FELEI e 3 NN Fuill] hyGe IEYERZDR AINERAE
bRICEAz SEEDPUEAUF AHERFREDRZ9 T FONBRICS
DEo PR df RECHRUA(E! SORICEDERe AdY't dZAHE26 \GEKR]
. NDBIEBRYIEAS HdE

) Oberlandesgericht (Provinc ial Co urt of Appeal) Miinchen ,case
number 7 U 1720/94 Decided on 8 February 19 9 5. Case law o
UNCITRAL texts (CLOUT), abstract no 133 Reproduced at
http:/cisgw3.law.pace.edu/cases950208g1.html
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General requirements of good faith:& jlaiy) sty @
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PudBENGORI YCEDIDI S @ FibREYFehjpy! | FEDIRAAT CAHE! fFEUaN|
VO mpEerpie 2 ai gl RINJERTEICAID
Gl Calladl)
Dl sl aul) 48Y Hladl Tasall

AYDYEGFCre DEopNDApfd DfE nicUU10- 235
NREPDE LYGF SFekidz B dZAET NjUIEU! Il Ry CRIIEHDYNT N
t dZAHNFEREDRZ \GERDRAGREDACHEFT AldiszCFehjoy
LI AHNASZCELT FNBE AHEL FYN NDEES $ft AHIEUGE D' DAY
AN[bisEMNT REAHENTHEQ ol EN D42 i PNONT dfNEE
vyl FNBTEHEf UINEDNHE! Fernfe t (@ BT dNINj o hfe
"t [EDRfEE

) M.J. Bonell in C.M Bianca MtJ. Bonell (Eds), Commentary on the
International Sales Law: The 1980 Vienna Sales Convention, 1987,

Milan p.84.
@) Peter Schlectriem., [Uniform UN Sales Law. The CISG: Description

and Tests], 1981, p.25.

® Note, the court finding may also have been based upon good faith as
a general principle of the CISG. As the full judgment is not available, it
is difficult to say which approach the court has taken

General principle of the CISG:4 jlaiy) datiy @
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QUFE0RrNj NdEDEO ofEstigAEDFF DR2EAPYEANE' Nt DK
O g1 o TINFNRECDRER | 2 Fe LEN N sl hpde
:— RICE! FElEAZ pNJ NdED2© e PEELT[D LIMUESH ! YN

HE Az WGolyr D UEPRYNYDOEADERIGN f RUERAGS 1oy
. LY QBYET pT INFENED I

AT NioffyDiZhe pUiElie pe'ap DEN nREPARDZUINFENFD .
f 2f32 SNEA3 f UNJIZ

DEEGIEAS YDA B YUSH/EADU OB ffs DRNNFEE o

G bRICENj Ui ayfIEDRf

HEENIN] | 2T SNpIUST GERGED oY HUIFD A3 UBHES © .

1 2T SEGHIE! ayChEXVEDIE 0 Ady” UPEERYEDN] NG njHE
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() See Ferrari.," Note that some authors support the settlement of
unsolved questions by analogical application of specific provisions
before proceeding to general principles or rules of private international
law .

@ Secretariat Commentary on the CISG; CISG W3 database, Pace
University School of Law,
http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-07.html
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njopERdEDze DNj 2 | yf g CE! FerDE (pIPAIET Ul
RFUR A CE YA fERZFH RADEAY YM.J Bonell o/ TINj RGP
" PNDGEF oy Ady 5 RURSE UGN NEAEf Ul U Lt pEND IS
76 8611 !HllGlEniTst pyClip UBILES | YaN| 236
DZUEPNE A%y NdEDZO 51@F RE| DR ICC X997 hal
RgEZNp| D p&ap @Y DA 3 NGEN] M T HINj” DD
Alj REEHID] IEDZAY dyfEAZt Aot DR Hfd ahiubl N U
56 AtENj i dnipl WDDFEFDE | UCEDREDANJEA TPIEGPNIZ
{ N dZHDES T dbP| Ghipt] DY ! | SaayIEASH DERNI D
. | UEDRINSY
AJENEUBEE f IF FRi FENIEBRIR) d1992! FY Az Lge(A
11 LAz npt] DZOREZ INj BNJIELD A tFEae GAGE LEnpt DEZ
UBT Glie piCUBHE! fis f @G TNFIEAS LYEGT IRV LN YopEDRZUB] @
njpH DEZf IS * ¢ hEEDZHFIEUE dipNj NINGYEUNHEE  INFEDZ
Lgehl TN aipNCLISR IBUEED a2 INNaiay | SDEFIEULE N 1CUPE
diz pIPUDNG* . ep Ot Gl 5 ap npt| DKZDE NifNZi2 D
DG d B ap PRIEULE Ue pdAz (| AEDA hFEDZLT NDED] T D
\OERDIAIIND A aptz EagNj \YpORDY ficte DA DZAY NG

() Bonell in Bianca  Bonell., op. cit. p.96, sic. Note, Bonell's position
found support in a Canadian proposal to prohibit the ability of parties
to exclude the obligation of good faith.

@ ICC Arbitration Case No. 8611 of 1997. Case text translated by
Beate Satory CISG W3 database, Pace

UniversitySchoolofLaw http://cisgw3.law.pace.edu/cases978611il.html
® The seller's claim regarding the supply of defective goods failed as
the buyer neither alleged nor proved a reasonable excuse for the
omission of the required notice as required under article 44 of the CISG
@The Tribunal made particular reference to a letter dated 16 July 1991
in which the buyer repeated its request for delivery of the parts and
further explained the damage being caused to the buyer as a result of
the seller's non-compliance the buyer being unable to fulfil its own
orders to customers .
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DdjplPAYt OIS REpARDE INJAS 1 YpEDYIDAIQIPFIEUS

DR2742 \GpZ diENRdEDEe ey (FEE! wyDA3 | SRIES
D2433 \WEKDERIDE! 3G AW b AGPEALRZDREE
AN B CEDRAYGE IE\GIEDR AINJERAC AGPIE AGIIZDIRFEIE

hD EDpPs bl RdEDeeChighue! SIEfERY 2T (N2 2G5 #ft
AdPZDRFEEDRZ33  WEZAY 3| apYEHIT YEDBNNPH DEZnIF I
BFIEUS dipNELIRIEEICYap UFEE" DEENDB| FROT 3 bEINJAGENE
npNJE! £ HIEDE DipUEDEaiyIEDY FRZAF FDRDB| FRO Az bEN|
DRAINJERAEGERZAZ bFEUFD Z0FH AYGHEp+ DZNj PRIEULHI
\GEZDRY \p2H EAN 1 ¢ OFERNG RIEAHERSREDR RS FIEGE

@yGhINYD bt UG Q] UPT CEN £ CUFEE! RE AHNiEDRZ3
t (0 EDD2yGE IE\PZDR AGRE\BAC DN ET 3 hegfl DIZ

f 1 (te EDRANYD Y3 GYCHFIEULE dipNj ! SRIFSOENEONIT
- R (EDRAGE IEEZDR AINJERACDENEEDY 1pUE * {njpt] DEZ
DItRIEN idE D SCDHUEAY JERRIEt  p20 Bt ED byl AN
Uw Az LOGAIINDEDZ T KPZ ! RIESH (DY A nHEAJEIEANIZ
Nt DEHFIEUS dipN{G SRIEUFEEAY W U AGAIEACHDZDINTHE
nicolliNj U s CEDR /G IE DR AINJEHOAEYINIEDZW GIEDIAN
ULb GipN{GLISRIFCUGY a5 UBBEDZND B Ntz plPUDN] UGEDZERIE
PFT RISV dipiNj DZAIGHpds | 3 NDEDZ itz capj njpH DEDFIE

UPT CE!T£1GUEE RE 33 \WEZDRY \PAEDR DhUC DIz D4t
. HINDXYPt3 (G|

A G el Gkl a3l 1 o e ABEN) (e 9 Balal) (e N oY) B _RAN (ati F
M Cagi Jalall Lo 00 0 Clalally g Lo (i)
(2) ICC Arbitration Case No. 8611 of 1997. Case text translated by
Beate Satory CISG W3 database, Pace University School of Law ,
http://cisgw3.law.pace.edu/cases/978611i1.html
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PNT njoSEAlj " FiNy/OKZ LB DAINING D AIADH 3 (GAIpRIEULS 14+
e UEAz HiEDEO

&l k)

£BEY) » A e daladl (galeddl ) claily)
C To=s e ! :

AIGONEONIT Ay Likh DE$OEDRECPLAMES 2D - 237
DR AGRIEVEAE! FEERNSY | T dAHN g CEH pRINIFICQ ofeEXZ
Az pNT YEN}  sdBop Az UNJEULBDRZ Y i (EDRIYGE IE
FORAbDEEcE, BT HIGAGUICE! RIENG T AIFIRSIj RE2UE;  NJ dZ
\PRUIEDN Q o LR EYPD @B KFEYFGAINJEU Gy AHU Al
RINFERDEHIE AN} NI @ D ACH TENjN]’ lex mercatoria
}C PRINCIPLES UNIDROIT (2004 Az hiyDiZ
prZDM} DAGNIT LpH + R CEDRELTiD LBILESH ! YA
oECfNIBRE a5 AHENHOTENTHIEQ oEEME| FNJREr D5 ANNLFEHE
nidpd D fBZ NIEQ oAz VFIE! @{le CEUZAIGN D FEIE. HUE
. g (ElfFerpie 2 Az 5ANJINE dRilie
- RENE! Bip) HEDRY TSBAN- RINGEl (s - 238
Az | PREIpE NfRypl + halj iR DN gl FIDAIR
hGEie CENJPNT SIENTt  (dELUNGt Gyl NINFED &3 FIBHS CENifEnyf

General principles outside the CISG 4 aaiy) 41l )*(

d(K.p. Berger an International Restatement of Contract Law, 1993,
Kluwer Law and Taxation Publishers, Deventer, p.544 .

(2) UNIDROIT Principles of International Commercial Contracts 1994,
Rome. The UNIDROIT principles provide the most accessible and
accurate statement of law with regard to lex mercatoria. It should be
noted, however, that they are only one interpretation and do not
purport to be exhaustive .
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raRDZFechef @] NDAGT 5 WIANINARIRF DI ADEDZO afEl
. YSFOZINGE! | FED G2 + RUPT 5 5@ piaNj AdY UIDEEN]
Pz 2HERRF Alda dy ANIBZSH D& npd? 1 feERIDNG 239
putdl) O RGE DIN] e DRYpANDZ 211 FICELE DN 0N
LH ! udAUPT NP | FNONEAAY fNdfe ADE AHEUNGES 2Nj D2
pi3 ReE: aff IESH Az UTlet faz PR Way FOZHY FEpHN
AIFONHFSNEAEDIET LN )Y B F J D IFIELDE THHEAYY \bas
Y FNIBFETININZNRHHEQ oM
\BNGT Ald)Professor Ulrich Magnus ( LEDRZ gAIf ljP- 240
p# bfeke DI 1 | NBEELIUNARY NEZECEH RROTYONJINDIZQ oRERZ0fyEe €
DF ) Hg2(EAz REDZO UT NLDE AT &N FING NINFDIZQ afeE)
DF UisA(ERGHT ofi NideDzO UFIRaNT BFY ! HIEDRFEENG NFOZZ
| FIEDMFRCUROCIIE Ady BpNUL §TF | aNJ ap UNFEp+ DIz
. RdEDzo afEit PUTE! SEE PHYUI ENDRENG cnjrcAlftz (E
gAY ASAZDfF SIDK] FIfE Lé AU njFECE IN]

Ulrich Magnus (njp FEEL | PNFIEL 2 |y DIAFSERE] G
p3 KANEE! udB LN FD2 1 yf Dehig2(EAYY f UN] L) Professor
HUD LI FFIN NNED AIEQ ofERZDM} DRhUTp| 11 N DR2iNE

Az HigyDZRINJERDRIIEANYEQ FBEN] Az HE2 DEZLH
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UNGIE  YGAZ UNG DR2RE ENIPRINCIPLES UNIDROIT2004
' YNofflel EiyIEAs HdEDeEl GIDE NP Kpi PR ICDRFRE
bRP[ ALESENEIET NFdEDZO e T NJUNJIEHT (1T} 241
Ul ofy@e EAGE \PREY LBN[db/fEDFEl e e UEQ ofEiZAY NsiGihe: DZ
DR I Atlet  pAEAY TNtz (EDRE PUCEUDIAIEDN UF] ©
RINYOR o IEUTINE, [T E' (KD ABIQUE! T1j FEODEH SN agfsflie
DO ! NjED PZAIGD | + NidEDeeGhuEhDZ* (" hglBNjf TROEZp N [N]
. LT P Q]! ljcDRAj Lijopyf DEIG f dRCamfD AR
3 IFs ez LT + DEpBFORDRE (O pfag” Nje petiNg fEKj
> opEDHE 3 pifyOE B3 ffs DIDW LESEmED 3

f A IN[2 2BAY piFCpRGERIEE 11 Hide Do D plIPUIN
DN HiogflEl yIEAs ! | FEIEUSIER bREYFSHT [IERSH DEZDY AX|IE
HC ARz 50! @l €\pRe dDR2E PUEARULE A Lo plIP
SENAzZ | RdEDZO AP ZdY f1ph 3G DAY JHEIN}- 242
pIPUDNITsalepT GEAY AT viet | FERIEVGY UPT &l ANFEU @ ahY
Uepl DIyGEiZ U 1bf N3 e € 1] FERRILELT DR2jAcs dUNj
ONPBEN}” C .RNE! [ip] HEAS NJHINBE! s CEAZ hIET § N dZ
L9 SRRz deDee oA haptD FERICE! jUT  pyIEAT fOZ
AFIEK SEREDTELHINEAY | FEERICE

D see Troy Keily: Good Faith and the Vienna Convention on Contracts
for the International Sale of Goods CISG. G&:lw g
@ See H. K. Liicke," Good Faith andContractual Performance", in P.
Finn (Ed). Essays on Contract, 1987 , The Law Book Company Limited,
Sydney, p.160 .
(3)Aristotle., the Nocomatnean Ethics, trans. H. Rackham, Harvard
University Press Cambridge, Mass., 1926, p.315.
(4) Liicke. Op. cit., p.162 .
fa (BEE5 A8, oy 3 gBad) Ml Gy " 0 Lo 5 pmaall sl ¢ gl (e 148 Balal) yaii )5 (
MA G A L
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FOZ LR EAY NNLINE paf T Al ll yGD¥ aifyfi & FEpINg DIZ
HT G4t AHIEN] NDZ5FH NIFAIE! FENHOZT DR NCOZPN Dt
| RN e # He e By T QENLGENPPNDZNIT O GFT fa]
Az INJPIEAZ pINa DIZS © njopNa T HIgN ke il N R T NjyDiZ
LEFUORGEYAf W QAT & Az \aFRN; 1T HENIFT HCEE TIFFN dgfle
| NGO DAL HEGRDRNEHU WPAIQRBLIGES G2 €] FENGOIES
@GPV Bl i NmsHIEAs ONIBIEAS L§O UFD@NRA | GUT # npdt
O NI aE

Qo il g o, ) Cnalaal) e A9 S B ladl) agie B Al glial) !
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2N AHERINGEAN)A Nt d BRUNGE \pFAIENPO Ay Pl FDZ
Ay UDEDRY P lEp# LijdAyet Foigpudt | HUNKCDEIDENDIE
AHBNMN| pIEDlfer bt tcEAlBnjora REPDE NawyF | HEnYpe NjiiNek
.1 UNDHFEDRAED.  yGAZ U
U NNDZ HINFEXDRHIEAZ N3 54 Yo YONT YN PIETHN;
& PUEWD 3 3 WD Alll dyfE! ozt NPDRINIY UT & Ki©
. LIOAREAT (Ex pUchef DAYSUNPALE
DyFIChELEANG s D | dAINJIEREe DI 246
NPl GO¥DEAz W pleD@ G (OECD) RO#Njjof 1s5CE
DE51ANJENNEINI SR PR AINIE O AIERFEET A%y INIBI PO (HINJE
s Pk W pleD? Al R ENREDA3 | T dF5 (IGUEN DRHICaY DY
LN {NOFT +s ERDEINMGUIENDRIEE  NFNE Ui fre NJFS(GE
" RuglIERE FRHETH NJE
ITHUGHENPEZUNFEREZ CEDRAINJEYERZ RE PIPAR WNjY

Njf pyGpZD¥t Q] nic! s URDEZINGE Ady N plEDREGYDAF €
ACEAINIS ADNDZ(iNR DIAR DACNIHcd ¥R DEFYANG! Taht GaYNE

FTQl LiplPDE bani Njie NpiaID2KIp| D7 N BEDIPDE b
| NOERITH]Y njPUy3 DY BN OyAG Ny DEf - Kk g pUli N
NPRAIECFDA Ehe PEZAZ ST (i3 npOFEDUUEDRARDIELPZ
HCHINGE

the Organization of Economic Co-operation and :& a4y, ©

(OECD ) ! »aiddsDevelopment
@The OECD Convention on Bribery By Geoffrey R. Watson
March 1998. Article 1 of the Convention obliges states to criminalize
certain forms of bribery. Article 1(1) provides !'Each Party shall take
such measures as may be necessary to establish that it is a criminal
offence under its law for any person intentionally to offer promise or
give any pecuniary or other advantage, whether directly or through
intermediaries, to a foreign public official, for that official or for a third
=party, in order that the official act or refrain from acting in relation to
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| UINDEELH DIAIGHTT Al HDZ R Denjpt D TR IR UNGE
FOAIADRRF0 | NEED IPAYY” DS EDZopi N2 NJES P [EaiiGAz haNEDZ

. AGNJENNR DK R-DipH DZDE L NJES b IEaiGAz njpul

aNYIEAZ ol oA G INGAZ YOHE! PGB @ DAY Feipt
UUEDRANDZ! ap AGH EagyfDDEDES FALGEAY T ¢ dAUMRIE
DitiN).3 b+ DRASE dhIEDE PRAHEAZ > JEiUd DK ayIE! &
1 HINBEE! DYDY O AHIEAN)IEU DEAbRIADY G T 31 Ul

Ul Az UT BOINFFDEY LG phyD@BHAEDZO WNJIEHT (1A]- 248

BN HINJENBIQVEQ afEDR2 51 DXIjNa PZNiMRIENRELE
DCEfifie 2 Aldhg] JEINJCaNVERHRDAG Azt P Aefec
pel fNpDf NFELETNpNEINBIT URIDA3 LT O g E
AdY Y SERIELFT N2 TIN |joENLH SEAIBL{IND 7 Nip NG R
NjahIEDA} rshD&z HEDEO WYHDAINIEU Gy & PULSHY
. UJRHIEAZ haDEANE (TFFDZEE N33 U ANl k DIN] Bt ofek
dNIEDENGINNG LgREAS f vE U RdEDE0 afp dpIPASY AdH )
DO ef A5 DIASEZHAN] LIFHE! Tay” Ninj\fk NG LgiEE T Nj 3 LifeH
AS AGEWEAIDRRIEDRZ42 \GEZpIPUD Y ef K] Aldhide
| @le SRNJICNj fiz 2IEREDZAY ONT AT qiEEd DIDRYVIPIEAY

the performance of official duties, in order to obtain or retain business
or other improper advantage in the conduct of international business ."
Ogead) 9 2l ) daadio 3 aLAN daala (§ gall A4S ALaBY) 5 () gAY Adaa, 35l dan, 3 )
27 422004
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f JACHYEPAAUSDRANEDEZO afpY $agf Ul fFOZ TNJEPNE IFS
\PNIT AldRe dRIENDEDRLTIA NEFDBIPADN] i EdNizhie 2
| T4l €Ki BidEDeal ] ljsy' | FERIERAEDHUEHEUDZ
(I D’ ‘Hidg Do SN S npt DZpNi DopeDid | G EDE
f IFEY LAY hyGe IEVGENE  dfpe 3 ap Hillote UBN e BRI B Z
Dzl AN NI pERZayIFE T FE| FERRIERAB\ O HUE
F Hdg
DY IFEE;  dERBFT DMj DERN | oy FEESIG@F - 249
ABRgRAEAST njiEf  pRIEWDAZDN}HI L (EDRAGE €
LUNEA” (ideDeo e\ yieraipiz 2 AdrgT US (i
. AlflE
Az dENJESTSS YONIT NJBUNJERNAT REZELT piaZ AsAYEY "
RafflErsbyIEiEpD DEAZ NdEDEZO ! PHEEDBY. AV O APREIEE
HINFE\DRHIEAS \oiE 1€

() See SARL Bri Production "Bonaventure" v. Socit Pan African
Export, Journal du Droit International 632-639 (Cour d'Appel de
Grenoble Chambre Commerciale 1995 Aabstract available in UNILEX .

) See Failure to Give Guarantee (Aus. v. Hung.) Hungarian Chamber
of Commerce and Industry Court of Arbitration, UNILEX, No. VB
94124 (Nov. 17,1995 (.

umwmui,m mJ\uJ; w—»e-ru!um‘mw asSal) alka) aaf a5 Lasd P (
gl o2l plgiil g adag ydi g 035k suadlly 15540 5953 clunet 1990.p. 1056 obs. y.
Derains ''la bonne foit doit presidera la negociation des contrats et a
leur interpretation comme a leur sent de c.c.1 rendue en 1989. Dane
laffaire
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Interpretation of conduct of a party L pdaiyy ity @)
statements made by and other conduct of a party:4jlaiy) &y (*)
il puil] g ULl puadll AEEN) 038 aSa B ) Slo ABUEY) (e ALalll) Balall (als 1
) Laidl) \praha);‘iiu#\ O (e k) (K7 omwuﬁjuﬁﬂt Ja\usoﬁl.ad\
oS DJJM\HEM\JHUM\Mc@M\ 5_adll ul.u.u(a.\ﬁﬁlauﬁ_z M.@A.\u‘ uSA.\Y
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™ Commentary by Prof. Dr. Jur. Dr. Sc. oec Fritz Enderlein Prof.
Dr Jur. Dr. Sc oec. Dietrich Maskow: INTERNATIONAL SALES

LAW United Nations Convention on Contracts for the International
Sale of Goods Convention on the Limitation Period in the International

Sale of Goods p61
subjective theory / theory of intent:4 jlai¥) daty,  ©
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understanding of a reasonable person :4 iy 4ty @
Oty paY) Bl Ladie- 3 1 o o ABUEY) (e ALGl) Balad) (pe AEIY) 5 8RN Lall y (
djﬂ\&a@j.ﬁﬁ?\él&jgdg*cﬁbé% 6 5w oA dagdy La g (b Jdall aaf aal
Lgle JEia AN colalad) g 0 pdal) (a3 0 oS0 Al Cilia glal) Aald Adally Alaiall
Magls dla @a Y Uil sl il e Y) 5 Lag Jaladll
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il re®qe Ll HUE! FHTIN] feChiz 21 iYN] NPZaydie
HpHIES HYLEPIPAZ Rt SUCEFNjA0R Az NTEDES NjUlE
DRAGRERAE! DR Z FENIELRY & pRFOZRRAENSGE €] (ORI
FaNE PUCERs BT+ Njl RG22 Nj pOEENHEDJNSED e OfEN.
s NjulE2 2123z Reasonable Person pDAENN t d] LN fiZ
ALz STEH N3 + hdJHE\GPZDR AGRIE\BEAIE DauE DIZDIN] HeREDY
547 FEEN;] 5TEH s RGO AINJERACHEE IEYRAEDE !l
AEINIEAZ HTT FONADRRDIZPA §f TN+ hdFHE DR AINJEYHAE
e DZHUEWRDY Yoo €l FOT HENG! [tz ORIEDRRE! ferdA DY
DD NJdT SESNG 1 pOCEE PLIEDE ADZ PUESH LT 5 FELEN
df Y€ i 1te UNNEDHKT T fOZAz DMEEayde ayl * (L3Nl
s PT HENIDREGELGY pof IEE PUECT 5 D& ahIEADUDREAUT T ] IE
DDA NJdT SESNG 41 pOTEE PUEDE AD 2 k3 ! | FREPFYOEN
A iz nUE nREAYNT NIEZITIGEN]N] o NFE ANj? "L
. 541 U RIYNT NpebfyDI2E (bap

"ol e 1981 S a¥) Siad) 4 gaa cya 20 Salal) pati b
"There is no manifestation of mutual assent to an exchange if the
parlies attach materially different meanings to their manifestations and
Neither party knows or has reason to know the meaning attached by
the other; or Each party knows or each party has reason to know the
meaning attached by the other".
(2) See John E. Murray, Jr. " An Essay on the Formation of Contracts
and Related Matters under the United Nations Convention on
Contracts for the International Sale of Goods p12
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) The First and Second Restatement of Contracts contain the following
hypothetical: " A says to B, 'I offer to sell you my horse for $100.' B,
knowing that A intends to offer to sell his cow for that price, not his
horse, and that the word 'horse' is a slip of the tongue, replies, 'l
accept.' Restatement Kirst) of Contracts § 71 illust. 2 (1932);
Restatement (Second) of Contracts X illust. Five (1981). Neither
Restatement finds a contract for the sale of the horse. The first
Restatement also finds no contract for the sale of the cow, but the
Second Restatement concludes that there is a contract for the sale of the
cow .
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P w2

Az NiyDZ) unidroit (HINKCHPFEHIEaN)AH NSO UFIEp IIFP
i DRAPNGT UF tdrde NprEYAasayIEnG | LpH dKi© 2004
2 Npid | Az P dDITTRDN) FENDYRANE DAY huFeDe
A pecl) 1998 T GNIEayIEDFZ Q FDLRZ 106 B pecfZ
aRYADRAINFEDFMIE DS Lap D2 DERdHE | NEFDZ* (h@fl IEUR €

") e 1998 (V) dad) (98 salsa (0 2 106 Bkl pali Y (
Article 2:106: Written Modification Only (1) A clause in a written
contract requiring any modification or ending by agreement to be made
in writing establishes only a presumption that an agreement to modify
or end the contract is not intended to be legally binding unless it is in
writing. (2) A party may by its statements or conduct be precluded
from asserting such a clause to the extent that the other party has
reasonably relied on them.
1o OV 1978 uce 2 gal) SsaY) il (A (a2 201 Bakall (aii
"Except as otherwise provided in this section a contract for the sale
of goods for the price of $500 or more is not enforceable by way of
action or defense unless there is some writing sufficient to indicate that
a contract for sale has been made between the parties and signed by the
party against whom enforcement is sought or by his suthorized agnate
or broker.
Atsls 2004 A Aanall A gal) 4 il 3 goall dalad) (salag)) 0 10 4 Bakall aii F
"writing" means any mode of Communication that preserves a record
of the information contained therein and is capable of being
reproduced in tangible form . )
2Ol e 1998 (aus¥) i) ¢ 6B 53l (e 2 106 53l aii * ¢
() A clause in a written contract requiring any modification or ending
by agreement to be made in writing establishes only a =presumption
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that an agreement to modify or end the contract is not intended to be
legally binding unless it is in writing .

See Siegfried Eiselen " Electronic commerce and the UN Convention
on Contracts for the International Sale of Goods (CISG) 1980 ] [6 EDI
Law Review 1999. . .

Writing Requirements and the Parol Evidence Rule: 4 jsady) 42y @
»Id Atmkt art. 96. Argentina, Belarus, Chile, China, Estonia,
Hungary Lithuania, the Russian Federation, and the Ukraine are
countries that may still require writing, pursuant to the Article 12
exclusion See Seigfried Eiselen Electronic Commerce and the UN
Convention on Contracts for the International Sale of Goods (CISG)
=1980 S Edi L. Rev. 21, 36 (199) available at
http://cisgw3.law.pace.edu/cisg/biblio/eiselen1.html <.
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™ Virtually all states in the United States apply the UCC to contracts
for the sale of goods valued at $500 or more. UCC § 2-201(1) provides:
""a contract for the sale of goods for the price of $500 or more is not
enforceable by way of action or defense unless there is some writing
sufficient to indicate that a contract for sale has been made between the
parties and signed by the party against whom enforcement is sought or
by his authorized agent or broker ."

(2) See Shuttle Packaging Sys. v. Jacob Tsonakis, INA, S.A., No. 1:01-
CV-691 2001 U.S. Dist. LEXIS 21630, at *22 (W.D. Mich. Dec. 17,
2001); Fercus v Palazzo, No. 98 CIV. 7728 (NRB), 2000 U.S. Dist.
LEXIS 11086, at * 11-12 S.D.N.Y. Aug. 8,2000 NCC-Marble ]144
F.3d at 1390 n&7; Claudia v. Olivieri Footwear Ltd., No. 96 CIV.
8052 (HB) (THK) 1998 U.S. Dist. LEXIS 4586 at *18 (S.D.N.Y. Apr. 6,
1998); Filanto v. Chilewich Int'l Corp., 789 F Supp. 1229, 1238 n.7
(S.D.N.Y. 1992 But see Beijing Metals Minerals Import/Export
Corp. v. Am. Bus. Ctr., Inc., 993 F.2d 1178 (5th Cir 1993 jxpplying
Texas law, stating that it '""need not resolve the choice of law issue,
because .. discussion is limited to application of the parol evidence rule
(which applies regardless . (".
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() See also Harry M. Fletchner Recent Developments: CISG J4J.L .&
Com. 153, 157 (1995 jyailable at
http://cisgw3.law.pace.edu/cisg/biblio/flechtner.html < driticizing the
Beijing Metals opinion and noting that ' [cl]ommentators generally agree
that article 8(3) rejects the approach to the parol evidence questions
taken by U.S. domestic law' (citations omitted Butsee David H.
Moore Note JThe Parol Evidence Rule and the United Nations
Convention on Contracts for the International Sale of Goods: Justifying
Beijing Metals Minerals Import/Export Corp. v. American Business
Center, Inc ,1995 B.Y.U. L. Rev. 1347, 1361-63 (1995 xyailable at
http://cisgw3.law.pace.edu/cisg/biblio/beijing.html  afguing that the
parol evidence rule could be an appropriate way to discern what
consideration is ""due" under Article 8(3) and that the parol evidence
rule discourages perjury and bad faith thereby promoting good faith
and uniformity in the interpretation of contracts as expressed in CISG,
article 7 See generally Hackney supra note 26, at 481-82 (discussing
Beijing Metals and commentators fear that courts will interpret the
CISG by reference to domestic law because of the lack of case law (.
(2) UCC §§ 2-201(1 X 1¥T7) The Oregon statute used by the court
is a verbatim codification of the UCC section .
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. N2 e pUGLENEEDFUEA (] 3 @5 DZHUECECDIPEIST hapUG
fiiEs REAEDRIAFEERZ FEU AN £ NjUlEUl " hDEDKD 2 ajahiN;j
1980
A T YEnjopaAz DB R TpOEED DY 2 2 clidg 2 AN
Dt 3pNj” . hast) DR 3 NdZE! FERgICEq YFEhYRIZIEAs offyDkZE PE
R BE0hye FIENT) i, OEXZAIGRNERO Az b + ! Il Hi TPDZEND EDE
ABNjhYR IEAZ DSHATELGAT PY pal nNJERNET 2NFsZCEAI™ bR ©

The Writing Requirements of Articles 11, 12, and 13 &y sy O

) See Garro supra note 114 See also Jacob S. Ziegel Report to the
Uniform Law Conference of Canada on Convention on Contracts for
the International Sale of Goods 1981) available at

http://cisgw3.law.pace.edu/cisg/text/ziegel11.html <@oting that
writing requirements for contracts of sale were repealed in the United
Kingdom in 1954 and in British Columbia in 1954 with no adverse
consequences (.

(2) See UCC § 2-201 (2003). An exception to the writing requirement is
an oral agreement between merchants that is followed by a written

confirmation .
(3) See HO S 00/82; Oct. 26, 2000 supra note 68 .
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D=2 pfapNj hEFDAEFOZDN} DABNIT IFGAEIA)) 11 ( WEDRZ
POY2 O FerAdy LY G 11 njREDME;  NT ORJENEDsd!
SIEE N hwfeDd i | FEXDEZNT Denpi:UNji2 2iE
. DRY(ESH DA d OZas REAEAYN hENIIZINKENjoEE dF
Bt £ (UL NPA|j AEDREIEQ b Penfi: Adagie e
Ulch@XDRAFIDE gt P a nHENj 5 GDZACNEDSHIEDRIA]
Alds GDEDRRERR cFIKIEE INENpe Dije njfEdyH hE dis

) See Geneva Pharm. Tech. Corp. v. Barr Lab., Inc., 201 F. Supp. 2d
236 281 S.D.N.Y. 2002

3) See Oberster Gerichtshof [Supreme Court][OGH] 10 Ob 518/95,
Feb. 6, 1996 Aus gyailable at >
http://cisgw3.law.pace.edu/cases/960206a3.html |

®See Peter Schlechtriem, Commentary on the UN Convention on the
International Sale of Goods (CISG) 91 (2d ed. 1998) (stating that the
minority view which would have the rules of the reservation state
always prevail must be rejected because "the reservation state's
universal claim to the validity of its formal requirements would then
exclude the private international law rules of other Contracting States
and make those requirements internationally applicable uniform

law ("
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ayfEDE F{TE | Hoglj NDEDY pcflZ * haffDEDPNGT Ay
DENT Nj AHERStEIEDRIZPIEAYY . JEET of ANBY IEf  pyIEAYY | GHIE
uRHEl dERINGAINAe NJEGEEAS LDZDEDAIN] £ HUEEE
DREEAIGP capt  FIEANFCONFAEDRPE YOENZAS gpINE
B( njofiyIie
DEGRNI pdf T AHEUNFEARY 5 G212 ( \GDZDIAIBPIPDRY. 0]
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DHungary, CISG, at http://cisgw3
Jaw.pace.edu/cisg/countries/cntries-Hungary.html Iagt visited Mar.
11, 2004 (.
@ See Fovarosi Birosag [Metropolitan Court][FB] 12.G.41.471/1991/21,
Mar 24 1992 Kung gyailable at >]
http://cisgw3.law.pace.edu/cases/920324h1.html [<.
“)'See Hoge Raad [Supreme Court] [HR] 16.436, 7 Nov. 1997 (Neth) ,
available at H&tp://cisgw3.law.pace.edu/cases/971107nl.html Ejen
where a party has a right to insist on a writing requirement through a
reservation, the requirement may be interpreted liberally. Compromex,
a Mexican government agency that issues non-binding
recommendations in foreign trade disputes, found that the writing
requirement reserved by Argentina was satisfied by an exchange of
documents between parties See Conservas La Costeiia S.A (ul. 16,
1996) (Mex.) translated in 17 J..  (C&m. 427 (1998) (In making its
recommendation, the agency found that requiring a formal contract
Would be in conflict with the general principles of the CISG  (".
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® Andrea L Charters 'Growth of the CISG with Changing Contract
Technology Writing" in Light of the UNIDROIT Principles and CISG-
Advisory Council Opinion no. October, 2004

@ Eiselen supra note 102, at 35. Article 1.10 of the UNIDROIT
Principles extends the meaning of "written' to "any mode of
communication that preserves a record of the information contained
therein and is capable of being reproduced in tangible form See Seig
Eiselen Remarks on the Manner in which the Unidroit Principles of
International Commercial Contracts May be Used to Interpret or
Supplement Article 29 of the CISG J]4 Pace Int'l L. Rev. 379 382
(2002 3ywggesting that Article 13 should be extended to include the
modern language of Article 1.10 of the UNIDROIT

Principles availableathttp://cisgw3.law.pace.edu/cisg/principles/uni29.h
tml#ed <
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. hast) DI &lERBZAT el $-AEDNj D2 1111 &liE
WOy T GoNVIEA3 hGH IERDD oud Al @ Y. 0]
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. ¢ PUEDEIHIENDO KDY Pfyfi U ofERZEN; [y leUEpDZ

M See, e.g ,Peter Schlechtriem, Uniform Sales Law -- The U.N.
Convention on Contracts for the International Sale of Goods 45 (1986)
available at Itp://cisgw3.law.pace.edu/cisg/biblio/schlechtriem.html <.
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3 of DipUEDE5 REPUDRE T 5 AHINEKZ PPrinciples
oezNjliaf Azbdy R | FEIDHACUM + INJHIET abY ! )

Contract Modifications Under CISG 4aladiy) dally, @)
! see John E. Murray, Jr :" An Essay on the Formation of Contracts

and Related Matters under the United Nations Convention on

Contracts for the International Sale of Goods (1988) .p12.
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RferhINEDZDZAID  ? Charmes Wines Ltd. v. Sabate USA Inc
pfzDi !l Kie Uiz i3 of ARl il 5 PUEECUG D2Z JHIE

UNGL IELE Ay 5NNJUG ap POLES PUIEDZAY G lN\Pt EniE
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" o = Principles UNIDROIT (st (43 2 8akall pali ) (
""A contract is concluded, modified or terminated bythemere agreement
of the parties, without any further requirement."
Clause A contract in writing which contains a clause requiring any
modification or termination by agreement to be in writing may not be
otherwise modified or terminated. However, a party may be precluded
by its conduct from asserting such a clause to the extent that the other
party has acted in reliance on that conduct .

"ol e an gall el el (AN a2 209 Balall (s NI B AR yati
(1)permits modifications of contracts for the sale of goods without
consideration.

(3)Chateau des Charmes Wines Ltd. v. Sabate USA Inc., 328 F.3d 528,
531 (ninth Cir 2003) .
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() See Société Camara Agraria Provincial de Guipuzcoa v. André
Margaron, CA Grenoble [Appeal Court][CA] 93/2821, Mar. 29, 1995
(Fr available at http://cisgw3.law.pace.edu/cases/950329f1.html

@ See Graves Import Co., 1994 U.S. Dist. LEXIS 13393 at13; ICC
Court of Arbitration - Zurich Arbitral Awards, 9117, (Mar. 1998) ,
available at m htfp://cisgw3.law.pace.edu/cases/989117il.html [<
(arbitral tribunal compared Article 29(2) to UNIDROIT principles,
Articles 2.17 and 2.18 to reach conclusion that a party could not rely on
oral promises assurances, or writings not included in the contract and
that there was no reason to apply the exception clause which prevents a
party from making use of the no oral modification clause if its conduct
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=would lead the other party to rely); Cong ty Ng Nam Bee v. Congty
Thuong mai Tay Ninh, People's Supreme Court, Appeal Division in Ho
Chi Minh City, 74/VPPT, Apr. 5, 1996 (Vietnam ) available at >]
http://cisgw3.law.pace.edu/cases/960405vl.html  Helding= =that
letter of credit is a type of extrinsic evidence, inadmissible to contradict

contract terms where parties had a 'four-corner clause (

! (See generally Robert A. Hillman Article 29(2) of the United Nations
Convention on Contracts for the International Sale of Goods: A New
Effort at Clarifying the Legal Effect of ""No Oral Modification" Clauses ,
21Cornell Int'l L.J. 449 (1988) (reviewing problems raised by no oral
modifications and suggesting that new drafters take an approach that
compromises less by either enforcing or abolishing such clauses )

vailable at  hitp://cisgw3.law.pace.edu/cisg/biblio/hillman2.htm kK

See Secretariat Commentary to CISG art. 29 available at >,

http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-29.html <.
©7'See Shuttle Packaging, 2001 U.S. Dist. LEXIS 21630, at *21 (W.D.
Mich Dec. 17,2001 ¢iting Michael Van Alstine, 37 Va. J. Int'l. L. 1,
n.47 (1996 IECC Arbitration Case No. 7331 (1994 hxvailable at |
http://cisgw3.law.pace.edu/cases/947331il.html English text]; ICC
Arbitration Case No. 9474 (Feb 1999) available
at hitp://cisgw3.law.pace.edu/cases/999474il.html KEnglish text .

9 See Geneva Pharm. Tech. Corp., 201 F. Supp. 2d at 282-83 (court
used New Jersey law to determine whether there was consideration (.
See generally Helen Elizabeth Hartnell Rousing the Sleeping Dog: The
Validity Exception to the Convention on Contracts for the International
Sale of Goods J8YaleJ Int'l L. 1, 45 (1993) (proposing that courts seek
a middle course in approaching the validity issue, looking to domestic to
=determine whether an issue is one of validity but also considering the
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international aspect of the CISG jyailable at

http://cisgw3.law.pace.edu/cisg/biblio/hartnellL.html  &yula Eorsi ,
Problems of Unifying Law on the Formation of Contracts for the
International Sale of Goods available at =
http://cisgw3.law.pace.edu/cisg/text/eorsi29.html  PeCognizing that lack
of consideration could be a validity issue but that it is more likely that
contract formation does not require consideration, a conclusion which
he maintains is supported by "the fact that the question did not even
surface, in connection with the 1964 Hague Convention on Formation
(ULF) ".

il ABUEY) 03n aSa A1 AU mlias Jady' AEEN) ()13 (B2l gaii !

sl 48 )

2 ([These are but two examples of such statutory measures which are
applied in many legal systems, not only in Europe. See generally
Schlechtriem UN-Kaufrecht Rn21 y
Caemmerer/Schlechtriem/Schlechtriem Vor Artt 14-24 Rn 1,9 .
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06 \OENESHA FIAN[1968 Y Azl DAEl FEHfIEDREs| I
(1991 fY AzpIME | HINE SEHE! @Plc EYONIT NjusSH IFSHT FalNj
NjZ2 | FE ol HPNGT AdY) Peter Schlechtriem( dcKi©1992

ONJIFETNOURD ASEADKIjN s EUGR YIS peliz Dt st DD 2

(USee generally Wright supra note 7 (compound forms and
technological development); D. Reiter, E. Blumenfeld and M. Boulding,
eds Internet Law for the Business Lawyer) Section of Business Law,
American Bar Association) (2001) (discussing regulation, taxation and
jurisdiction, among other matters . (

12 ( see Siegfried Eiselen Electronic commerce and the UN
Convention on Contracts for the International Sale of Goods (CISG)
1980 6 EDI Law Review (1999) at 21 also available at

http://cisgw3.law.pace.edu/cisg/biblio/eiselen1.html >.
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M See Uniform Sales Law - The Experience with Uniform Sales Laws
in the Federal Republic of Germany af Article 13] reprinted with

permission from JuridiskTidskrift1991/92 available
http://cisgw3.law.pace.edu/cisg/text/schlechtriem13.html

see also Peter Schlechtriem Article 13 jn Peter Schlechtriem ed.,=

Commentary on the UN Convention on the International Sale of Goods

CISG 94-95 1998 trans. Geoffrey Thomas) [hereafter Schlechtriem,

Article 13]

@ Article six, available at
http://www.uncitral.org/english/texts/electcom/ml-ecomm.htm >.

245



http://cisgw3.law.pace.edu/cisg/text/schlechtriem13.html
http://www.uncitral.org/english/texts/electcom/ml-ecomm.htm

| §izAEDH] RN tDAT AURREDSECS Thyf D FPIjN;
pi3 D2D8je Lot isUEANTAUT Nz AINJEYDHIEAS RO !+ AHE
pliP2 | Y DN} DEEAELINING dE=y, NI
R EDR2Z3 RN Fe DIy Ady pDERT 15U 284
DeplPAIRHET GFAUNNIZIE! a N iDA EGRDI RABEE! FelFtEtll
DRENANJE [ §t A ENU IojENTRahfe DA U haff Dkzn 4T DZ
Az N opierdNiH ICEUFT +CEGGR NPa ddf  REHNEDREYNI3 € DALy
UT & njREE, PUIEDE APT YEPN ARG DM BGH DT D Thyf
D2 NG hEF DN LT Dot DR2ER ofIEUA +CE e NjojyGe d
s PHE! O0le FS\opEDRNDR CEDEERET ISl Ayt ptd DIDIEZ
e pOVERISHH ICEUGE NEARY UG NELE GiT 2 | O] Njag 2 1 Ha\j
YOO GUNINERT tODIONJ nRENIREEY (G5 T (IUNFRT pDIATZ
2 TINJIRSEEN EDEs BT HESH DY AMtdDeDEZDENMIULING Gayle
UaieDRr (B fiicaiN N JIRZRO CEUFE NELBNILIN T 2lEGiaDRZ
PCHEN iz njdDZ4Y o DE (AN

sHfDZRTP] HIE! FEUEN pk AP YEDEuaiDE- 285
LB UOAz !N} ! I s HigR O N DENj e DN 4T DE TRYIG
1O 4T DESNINERCEE ThyF YWEINHIT 51 Pl PKI© AT diErd | DEZ

() See Michael Bridge A Commentary on Articles 1-13 and 78 jn Draft
UNCITRAL Digest supra note 25 at 256 ("It is well-known in those
countries that have Statute of Frauds provisions that theobjection
raised by a party to the lack of formality is usually made, not for purist
reasons, but rather to shroud the true, often, but by no means always,
unmeritorious, reason for escaping from the contract." Austria 2 July
1993 Supreme Court, case presentation available at  Awustria 26 April
1997 Supreme Court, case presentation available at
http://cisgw3.law.pace.edu/cases/970426a3.html >Supreme Court, case
presentation available at >
http://cisgw3.law.pace.edu/cases/970426a3.html <

() See Finland 26 October 2000 Helsinki Court of Appeals [Helsingin
hoviokeus], Case presentation and English translation available at
http://cisgw3.law.pace.edu/cases/001026f5.htmlS  th paragraph
under "Law" heading) (also addressed the "principle of loyalty to the
contractual relationship, '"widely recognized in scholarly writings" -- a
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principle which was also addressed in a Pace case commentary excerpt
from Larry A. DiMatteo et al, 34 Northwestern J. Int'l . Bas .
(Winter 2004 )at 316-317 and 326 .
@ See Draft UNCITRAL Digest supra note 25 at 571-572, citing two
decisions of the Austrian Supreme Court [Oberster Gerichtshof |:
© See Russia 28 April 1995 Arbitration proceeding 400/1993, case
presentation and English translation available at
http://cisgw3.law.pace.edu/cases/950428r1.html  a&3.4 (buyer lost
claim of lack of authority of its representative; interest was applied . (
(4) See Russia 10 June 1999 Arbitration proceeding 55/1998, case
presentation and English translation available at
http://cisgw3.law.pace.edu/cases990610rl.html  a&3.5 (another claim
by a buyer of failures by its representative; buyer lost the claim).
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Advisory Council Opinion no 1, October 2004).

* Burt A. Leete,

" Contract Formation under the United Nations Convention on
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*Gyula Eorsi,
287


http://www.cisg.law.pace.edu/cisg/text/anno-art-17.html

1. Problems of Unifying Law on the Formation of Contracts for
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CONVENTION 157 (Bianca  Ronell eds., 1987
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p 31-56

*Henry D. Gabriel,

The Battle of the Forms: A Comparison of the United Nations
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1. Contracts I Outline, Pepperdine University School of Law.
Text, 5th Edition.
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For a discussion of the totality of the circumstances analysis
approach to contract interpretation generally .Contract Theory:
The Evolution of Contractual Intent "(1998).
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*Mark P. Gergen,
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Law Review, 1992. p 997-999

*Nicola W. Palmieri,
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Negotiations 24 Seton Hall L. Rev. 70, 80 (1993"

*Nives Povrzenic,
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Convention on Contracts for the International Sale of goods ',
CISG W3 database Pace University School of Law
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*Nives Povrzenic,

Interpretation and gap-filling under the United Nations
Convention on Contracts for the International Sale of goods
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*Phanesh Koneru.,

"The international interpretation of the UN Convention on

Contracts for the International Sale of Goods
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Remarks on the manner in which the PECL may be used to
interpret or supplement Article 14 CISG, January 2002

*Paul J. Powers,

Good Faith and the United Nations Convention on Contracts for
the International Sale of Goods 18 Journal of Law and
Commerce defining the Undefinable", 1999 p 333- 353.

*Peter Schlechtriem,

"Commentary on the UN Convention on the International Sale of
Goods, Oxford, 1998,

Battle of the Forms in International Contract Law Jvailable
at http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem5. html <
2002.

*

*Robert A. Hillman,

Applying the United Nations Convention on Contracts for the
International Sale of Goods: The Elusive Goal of Uniformity ",
1995

*Siegfried Eiselen,

Electronic commerce and the UN Convention on
Contracts for the International Sale of Goods (CISG 1980) 1999,
21-46

*Sylvette Guillemard,

A comparative study of the UNIDROIT Principles and the
Principles of European Contracts and some dispositions of the
CISG applicable to the formation of international contracts from
the perspective of harmonisation of law
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*Troy Keily,
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International Sale of Goods (CISG)" 15-40 (1999).
*Ulrich Magnus,

"GUIDE TO ARTICLE 7 Comparison with UNIDROIT
Principles of International Commercial Contracts Remarks on
good faith".
http://www.cisg.law.pace.edu/cisg/principlees /uni7.html .

Internet

* Secretariat Commentary to CISG art. 15 availableat
http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-
15.html >

*generally, Commentary to CISG art. 17 available at
http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-
17.html

* Secretariat Commentary to CISG art. 29 available at >,

http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-
29.html <

* The UNCITRAL Digest of case law on the United Nations
Convention on the International Sale of Goods
A/CN.9/SER.C/DIGEST/CISG/14 [8 June 2004 [.

* Uncitral Secretariat

Commentary on the CISG ; CISG W3 database, Pace University
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(citing art. 9 court concludes that prior sales transactions between
the parties supply unstated details in telephone order

e Case LG Oldenburg 12 O 2943/94, Feb. 28, 1996 (F.R.G)
available at http://cisgw3.law.pace.edu/cases/960228g1.html.]

e Legfelsobb Birosag, Gf.I. 31 349/1992/9, Jan. 10, 1992 (Hung)
available at | http://cisgw3.law.pace.edu/cases/920110h1.html [<

¢ OGHO b547/93 availableat
| http://cisgw3.law.pace.edu/cases/941110a3.html <[

e Bezirksgericht [BG] St. Gallen [District Court], 3PZ 97/18 ,
available at  htfp://cisgw3.law.pace.edu/cases/970703s1.html  [<.

e Case No. 132 [Oberlandesgericht Hamm Germany 8 February
1995] (discussion of "language risk" in light of art. 8)

e Case No. 165 [Oberlandesgericht Oldenburg Germany 1
February 1995]

e Case No. 292 [Oberlandesgericht Saarbriicken Germany
13 January 1993 ¢iting art. 18(1) (See full text of the decision
CLOUT case No. 276 [Oberlandesgericht Frankfurt a .M.
Germany 5 July 1995

e E g. Fauba v. Fujitsu Microelectronik, Cour de Cassation,
Paris 16, 993- 92 ,Apr. 22, 1992 (F.) (Term specifying revision
of price according to market trends was sufficiently definite
availableat http://cisgw3.law.pace.edu/cases/920422f1.html ;<
OLG Frankfurt/M 10 U 80/93, Mar. 4, 1994 (F.R.G  gvailableat
http://cisgw3.law.pace.edu/cases/940304g1.html

o AZ12.G.41.471/1991, Mar. 24, 1992 supra note 132.
(Quality gquantity, and price of goods impliedly fixed by the
established practice of parties where seller repeatedly delivered
the same type of goods and buyer paid after delivery .

¢ [CC Court of Arbitration - Paris 8324/1995 (Arbitral Award
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http://cisgw3.law.pace.edu/cases/95832411.html ) flexible price
was valid where no market price established by common
exchange institution for manganese ) (on file with author) .

e AZ 12.G.41.471/1991, Mar. 24, 1992 supra note 132. (Quality ,
quantity, and price of goods impliedly fixed by the established
practice of parties where seller repeatedly delivered the same

type of goods and buyer paid after delivery .

¢ OGHObL547/93, Nov.10, 1994(Aus ,.
@vailableathttp://cisgw3.law.pace.edu/cases/941110a3.html  [<.

e Tribunal of Int'l Commercial Arbitration at the Russian
Federation of Chamber of Commerce 309/1993, Mar. 3, 1995
(Russ ( availableathttp://cisgw3.law.pace.edu/cases/950303r1 <ht
ml

e CAGrenoble 93/1613 Apr.26 1995
(Fr Availableat http://cisgw3.law.pace.edu/cases/95 0426f1.html

e BGSt.Gallen,SZ8485,Jul.3,1997 availableathttp://cisgw3.law.p
ace.edu/cases/970703s1.html  molving an oral contract for
the sale of textiles by a Dutch seller to a Swiss

e OGH Ob 547/93, Nov. 10, 1994 (Aus ayailable at
hftp://cisgw3.law.pace.edu/cases/941110a3.html [.

e BGSt.Gallen,SZ8485,Jul.3,1997 availableathttp://cisgw3.law.p
ace.edu/cases/970703s1.html [ {nvolving an oral

e Oberlandesgericht Frankfurt, Germany, 15 March 1996,
availableonthelnternetathttp://www.cisgonline.ch/cisg/urteile/284
.htm  eifing articles 14 and 55 when expressing doubt parties
had undertaken obligations affirmed Bundesgerichtshof, VIII
ZR 134/96, 23 July 1997 (no citation to articles 14 or 55); case
No. 410 [Landgericht Alsfeld Germany 12 May 1995 ¢éurt
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indicates that buyer did not allege circumstances from which a
lower price could be .

e case No. 343 [Landgericht Darmstadt Germany 9 May 2000]
(parties agreement as to price enforceable even if price different
from that of the market); CLOUT case No. 106 [Oberster
Gerichtshof Austria 10 November 1994 {réansaction between a
German seller and an Austrian buyer; parties had fixed the price
in the contract concluded by offer and acceptance and therefore
reversed an intermediate court's application of article 55 .

e case No. 139 [Arbitration-Tribunal of International Commercial
Arbitration at the Russian Federation Chamber of Commerce and
Industry award no 1993/309 of 3 March 1995]

e Oberlandesgericht [Provincial Court of Appeal | [OLG] Koln 22
U202/93 Feb.22,1994(F.R.G) availableathttp://cisgw3.law.pace.
edu/cases/940222¢g1.html [<

e St¢ Calzados Magnanni v. Sarl Shoes General Int'l, CA,
96J/00101 Oct.21,1999 (Fr ( available at
http://cisgw3.law.pace.edu/cases/991021f1.html [

e W.T. GmbH v. P, Zivilgericht [Basel Civil Court][ZG] P4
[1991]/238 Dec.21,1992,(Switzavailable)athttp://cisgw3.law.pac
e.edu/cases/921221s1.html <

¢ BG Sissach, A 98/126, Nov. 5, 1998 (Switz  gvailable at
http://cisgw3.law.pace.edu/cases/981105s1.html . |

¢ BGH VII ZR 60/01, Oct. 31, 2001 [(F.R.G) dvailable at <
hftp://cisgw3.law.pace.edu/cases/011031gl.html [

e Landgericht [District Court |[LG] Frankfurt 3/13 O 3/94, Jul. 5,
1995(F.R.G) availableathttp://cisgw3.law.pace.edu/cases/95070
5gl.html [

e W.T. GmbH v. P, Zivilgericht [Basel Civil Court][ZG] P4
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http://cisgw3.law.pace.edu/cases/991021f1.html
http://cisgw3.law.pace.edu/cases/921221s1.html
http://cisgw3.law.pace.edu/cases/981105s1.html
http://cisgw3.law.pace.edu/cases/011031g1.html
http://cisgw3.law.pace.edu/cases/950705g1.html

[1991]/238 Dec. 21, 1992, (Switz @vailable at
Http://cisgw3.law.pace.edu/cases/921221s1.html  [<

e Amtsgericht [Petty Court] [AG] Kehl 3 C 925/93, Oct. 6, 1995
F.R.G availableathttp://cisgw3.law.pace.edu/cases/951006¢g1 .ht
ml [

e BGH VIII ZR 304/00, Jan. 9, 2002 (F.R.G 4vailable at
http://cisgw3.law.pace.edu/cases/020109g1.html  English
translation by Alston  Bird LLP, editors: William M. Barron,

Esq  B&git Kurtz, Esq.] (powdered milk)

e Oberster Gerichtshof [Supreme Court ][OGH], 2 Ob 58/97, Mar.
20,1997 Aus ayailableat hftp://cisgw3.law.pace.edu/cases/97
0320a3.html  [remanding a case to determine if a modification
by the seller regarding specifications of the product was

favorable to the buyer).

e Landegericht [District Court][LG] Baden-Baden 4 O 113/90,
Aug. 14,1991 F)R.G available at
kftp://cisgw3.law.pace.edu/cases/910814gl.html <.

e Hughes v. Société Technocontact, Cour de Cassation [Supreme
Court JCASS.], B 95-19.448, 180 P, Jan. 27, 1998 (Fr 4vailable
at  htp}//cisgw3.law.pace.edu/cases/980127f1.html [

e CASS, Cour de Cassation, J 96-11.984, Jul. 16, 1998 (Fr (
available at http://cisgw3.law.pace.edu/cases/980716f1.html

e OLG Saarbriicken 1 U 69/92, Jan. 13, 1993 (F.R.G  ayailable
at http://cisgw3.law.pace.edu/cases/930113gl.html <.

e Oberster Gerichtshof [Supreme Court ][OGH], 2 Ob 58/97, Mar.
20, 1997 ) Aus (, dvailable at
kftp://cisgw3.law.pace.edu/cases/970320a3.html

¢ [CC Arbitration Case No. 8611 of 1997. Case text
translatedbyBeateSatory CISGW3database,PaceUniversityScho
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olofLaw http://cisgw3.law.pace.edu/cases/97861111.html - Note
however, that the court proceeded to find an obligation of good
faith elsewhere in the CISG.

e Berlandesgericht (Provinc ial Co urt of Appeal) Miinchen, case
number 7 U 1720/94 Decided on 8 February 19 9 5. Case law o
UNCITRAL texts (CLOUT), abstract no 133 Reproduced at
http:/cisgw3.law.pace.edu/cases950208g1 .html

e [CC Arbitration Case No. 8611 of 1997. Case text translated
by Beate Satory CISG W3 database, Pace

UniversitySchoolofLaw http://cisgw3.law.pace.edu/cases9786111
1.html.

e Case No. 330 [Handelsgericht des Kantons St. Gallen
Switzerland 5 December 1995] (fax "ordering" software devices
sufficiently definite notwithstanding failure to mention price .

e Case No. 155 [Cour de Cassation France 4 January 1995 |, |
affirming CLOUT case No. 158 [Cour d'appel Paris France 22

April 1992  h(evoir en function de la baisse du marché

¢ [CC Court of Arbitration - Paris 8324/1995 (Arbitral
Award1995availableathttp://cisgw3.law.pace.edu/cases/958324il
.html  #fpxible price was valid where no <

¢ |CC award No. 8324, 1995, Unilex .

e Legfelsobb Birosag, Gf.I. 31 349/1992/9, Jan. 10, 1992 (Hung) ,
available at Sjttp://cisgw3.law.pace.edu/cases/920110h1.html> [

e Case No. 155 [Cour de Cassation France 4 January 1995 |,
affirming CLOUT case No. 158 [Cour d'appel Paris France 22
April 1992 ]( & revoir en function de la baisse du marché’) .

e Case No. 139 [Arbitration-Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry award no3,309/1993 March 1995];
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http://cisgw3.law.pace.edu/cases/958324i1.html
http://cisgw3.law.pace.edu/cases/920110h1.html

ederation Chamber of Commerce and Industry award
No 304/1939 Russia,
OGH,512/96,Jun.18,1997(Aus),availableathttp://cisgw3.law.pace
.edu/cases/970618a3.html Cour de Cassation, Paris 92 46 993 ,
Apr. 22, 1992 (Fr.) (term specifying revision of price according
to market trends was sufficiently definite afvailable <at
http://cisgw3.law.pace.edu/cases/920422f1.html ;OLG
Frankfurt/M 10 U 80/93, Mar. 4, 1994 (F.R.G (availableat
http://cisgw3.law.pace.edu/cases/940304g1 .html  goime items
in the order contained prices but as buyer insisted on delivery of
total order, the offer was not sufficiently definite under either
German Civil Code or CISG Art. 14 because special screws did
not contain a price) .

¢ [CC Court of Arbitration - Paris 8324/1995 (Arbitral Award
1995(Availableat)

http://cisgw3.law.pace.edu/cases/95832411 .htm(flexible price
was valid where no market price established by common
exchange institution for manganese ) (on file with author .

e L. G Oldenburg 12 O 2943/94, Feb. 28, 1996 (F.R.G) ,
available at

http://cisgw3.law.pace.edu/cases/960228g1.html Legfelsobb
Birésag, Gf.I. 31 349/1992/9, Jan. 10, 1992 [(Hung (.
availableat http://cisgw3.law.pace.edu/cases/920110h1.html |
OGHODb547/93 available
http://cisgw3.law.pace.edu/cases/941110a3.html

o Bezirksgericht [BG] St. Gallen [District Court], 3PZ
97/18, Jul3 1997 Switz jvailableat
http://cisgw3.law.pace.edu/cases/970703s1.html <.

e Oberlandesgericht Frankfurt, Germany, 15 March 1996,
available on the Internet at htp://www.cisg-
online.ch/cisg/urteile/284.htm  2ifing articles 14 and 55 when
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expressing doubt parties had undertaken obligations  hffirmed |,
Bundesgerichtshof, VIII ZR 134/96, 23 July 1997 (no citation to
articles 14 or 55); CLOUT case No. 410 [Landgericht Alsfeld
Germany 12 May 1995 tgurt indicates that buyer did not allege
circumstances from which a lower price could be established in
accordance with article 55) .

e CAGrenoble 93/1613 Apr.26 /1995 (Fr @Availableat <
http://cisgw3.law.pace.edu/cases/950426f1.html. [

e CAG renoble, 93/1613, Apr.26, 1995
(Fr) Availableat hitp://cisgw3.law.pace.edu/cases/950426f1.
html <

¢ Oberlandesgericht [Provincial Court of Appeal | [OLG] Kd6ln 22
U202/93 Feb. 22, 1994 (F.R.G (available at
hitp://cisgw3.law.pace.edu/cases/940222g1 <html [.

e OLG Dresden 7 U 720/98, Jul. 9, 1998 (F.R.G) available at
http://cisgw3.law.pace.edu/cases/980709¢g1.html echtb

Ank van Koophandel Veurne [District Court] [Kh A4/00/00665,
Apr. 25,2001 (Belg jvailableat <
http://cisgw3.law.pace.edu/cases/010425b1.html

e BGH VIII ZR 304/00, Jan. 9, 2002 (F.R.G ) available at
http://cisgw3.law.pace.edu/cases/020109g1.html [ €powdered

milk).

e Court [JGH] 10 Ob 518/95, Feb. 6, 1996 Aus jvailabl at
http://cisgw3.law.pace.edu/cases/960206a3.html |

A 4l 4allly anl yall- 3

* Khaled Hussien.

"L' Equilbie Entre les parties Au proces penal theorie et pratique
appliqué dans la phase preparatoier these pour le Doctorat en
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Droit Pesentee et soutenue le 18 decembre 2001" .
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